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Bill of exdumg*, 18 

dishonour, notice, 69, 178 

Joint and MrenU, 69 

lost, 12 

notice of dishonour, 69, 173 

pftrtiea to, 196 

separate memorandum, 61 

summary proceedings, 149 
Bin of Sale, 178 

schedule, 60 

witness, 28 
Bona yacancia, 2 
Bonds, 186, 196 

condition, 188 

interest, 28 
Bristowe*s Local GoTemment Act, 
169 



CalTfai*s case, 187 
Cambridge, admission stamps, 98 
Carriers, fiBlon7,.24, 86, 86 
Carrier, lUbiUty, 86 

loss of goods, 86, 86 
Cattle, oontageons diseases, 126 
Champerty, 28 
Charge, paying off, 114 
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devisee, payment, 199 
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effect of, 114 
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error, nominal judgment, 68 

evidence, commission, 28 
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Study, law, 190 


Warranty, 112, 196 


BeplBTin,118 


Sul^ect, dedaration of, 127 


goods, 86 




Summary, 18—81, 64—67, 79—98, 


Waste, 166 


Katona to Saerataiy of Stata, 126 


181—187-^ 171—176, 206 


equiUble, 40 


BoTiew,bmoi;i84 


Swaley*s Bcports, 86 


WatjBToourse, 186 


Boman GathoUet, oharidfli, 2 




alteration, 184 


traiti,119 




Ways, 89, 87 




T. 


. obstructing, 27 
Wigram's Extrinsic Evidence, 88— 


188 


Tenant for life, paying off charge, 114 


86 
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Tenants in common, 46, 161, 162 


Wilftil damage, poeting bills, 140 




stock, 67 


WIU, alterations, 27 


a 


Tenant, year to year, 197 


attesting witness, legatee, 141 




"The Enfl^ Uwyer," 46—62, 78— 


constmetiou, 84, 68, 188, 184 


|9a]ii,118 


78, 109—118, 188—188 


divesting fee, 88 


dapodtf, 162 


The Lawyer's Light, 46 


extrinsic evidence, 84, 42 


flapuatioii. 174 


Thellusson*a Act, 1 




judida],192 


Tithes, 112 


foreign, 98—94 


Samut, anthoritj ci, 60 


Title-deeds, custody of; 168 


gift to parent fi)r benefit of 


incompatanigr, 88 


Titles, registration, 148 


chfldnm, 178 


Saniooa, dividing oonrtoi; 128 




•*helw,''"chfldien,'^88 


patty, onajuadoe acting, 122 


Trad».nuuk, 82 


interlineations, 176 


- !«*?«» <>i«»**««*i"» 


Transfer of land, 147 


••issue,'* 44, 46 


Sat oil; 96 


Treason, eflbet oi; 168 


Jclnt,98 


Settled EitatM, conveyance, 69 


Trustesa, infimt, 188 


power, marriage, 94 


ftme corert, 124 


legal estote, 118 . 


probate, 66 


]eaee8andsaleeoi;i24 


lunatic, 67 


proving, 174 


Settlement, covenant, 22 




refiBTsnce to an attested will. 


Sewen, making, 169—171 


xeUe^l88 


187 
revocation, 90, 94, vU 


SbeDqr's case, 187 




revocation, marriage, 172 


rule in, adz, 160 


Trusts, 168 


revocation, tearing, 174 


Shippings advance notee, 89 


declaration of, 67 


Winding up acts, 178 


coUiaion, 61 


estate of trusteee, 118 


Witness, admissibiUty, 196 


demufrag«,61 


executory, 42 


attendance, 12 ' 


IMgiit, wagee, 188 
mortgage, 22 


implied, 188 


parties to action, 197 


joint investment, 188 


party, criminal law, 97 


ne^igence, 27, 60 


vesting Older, 22 


Wrack, 61, 118 


paaNDgen,62 


Turbary, 4 





July 1, 1868.] 



Tlffi LAW CHRONICLE. 



1 



LAW PROPOSITIONS. 



Rbal Propsrtt Law.' 
Under this title we propose from time to time to 
time to giYe some short general propositions which 
may he of assistance to the reader, and may be 
useifiil also for occasional reference in times of doubt 
and difficulty. They will be founded on the text of 
the best authors in each department of the law. 
Our readers will be better able to appreciate the 
value of these selections when they have carefully 
studied them. The following are chiefly from 
*' Tudor's Real Property Cases." Eds. 

ABSOLUTE INTEREST IN PERSONALTY- 
ESTATE TAIL.— 1. Words in a will which would 
confer an estate tail in realty give in general an 
absolute interest in personalty. 2. The words 
*^ child or children ** in bequeats of personalty are 
not construed as words of limitation. 3. There was, 
prior to the 1 Vic. c. 25, a distinction between the 
effect of a devise of reslty and a bequest of personalty, 
in the event of a person dying without leaving issue, 
and the language of the will may still give rise to 
that distinction. 4. Limitations over after an abso- 
lute interest in personalty are void ; but it is other- 
wise if no person to whom an absolute interest is 
given comes into existence, for in such case the gift 
over will take effect. 5. The construction of wills 
coming within the 1 Vic. c. 26, will be materially 
altered by the restriction placed upon words for- 
merly denoting a general failure of issue, which, 
by 8. 29, are to be construed as meaning a failure 
of issue at the death. 

ACCUMULATIONS OF INCOME.— 1. Pre- 
viously to the Thellusson Act (S9 & 40 Geo. 8, c. 98), 
the. acctunulation of the income of property, and the 
suspension of all enjoyment of it, might have been 
directed for the same period as the suspension of its 
alienation or vesting— viz., for a life or lives in being, 
and twenty-one years after. 2. The rule against 
perpetuities was the only rule agamst accumulation. 
S. By the Thellusson Act, no person is to settle or 
dispose of property so as to accumulate the income 
longer Ahan for die life of the settlor, and twenty- 
one years, or certain minorities ; but the act does not 
extend to provisions for the payment of debts, or 
for raising portions of children in certain cases, or 
respecting the produce of timber, or heritable pro- 
perty in Scotland. 4. Accumulations, though not 
directed in express terms, are within the provisions 
of the Thellusson Act 6. Accumulations beyond 
the period allowed by the Thellusson Act are invalid, 
though the gift be vested, and whether it be of 
simple or compound interest. 6. The Accumulation 
Act is not applicable to real estate in Ireland ; other- 



wise, as to income arising flrom rents in Ireland. • 7. 
Accumulations dnrected beyond the period allowed 
by the rule against perpetuities are void m toto, 8. 
lliough accumulation for trusts in favour of a 
charity are vdd, the general intention will be effectu- 
ated ey' prh, 9. Accumulations are allowed for one 
period only. 10. Whether the accumulation is 
directed by deed or will, the same construction is to 
be put on the Thellusson Act. 11. A direction to 
pay a premium on a policy for the life of another, 
is not within the Thellusson Act. 12. A trust for 
accumulation, not exceeding the limits allowed to 
executory devises, is void only pro tanio, 13. The 
period for accumulation commences at the death of 
the testator, but the day of the death is excluded in 
computing the term. 14. Though directions for 
accumulation are invalid, directions for other pur- 
poses are good. 15. The period for the distribution 
of accumulations is not accelerated by the operation 
of the TheUusson Act. 16. The excess of accumu- 
tions falls into the residuary devise or bequest. 17. 
If the accumulation is directed by a residuary gift, 
or if there be none, the excess of accumulation firom 
realty goes to the heir ; if fVom personalty, to the 
next of kin. 18. Where the excess of accumulation 
is a chattel interest it devolves upon the personal 
representatives of the heir. 19. The exception in 
the Thellusson Act of the payment of debts meant 
the debts of any person. 20. The exception in the 
same act in favour of portions extends to portions 
existing- independently of the instrument directing 
the accumulation, and also to portions created there- 
by. 21. SembU^ a gift of all a person^s property, or 
of a residue, is not a portion within the Thellusson 
Act. 22. Portions already created, as well as fUturo 
portions, are within the exception of the Thellusson 
Act. 28. The words *^ child or children,*' in the 
2nd section' df the Thellusson Act, extend to fhtnra 
children. 24. Whero portions are provided for the 
children of others, the parent must take an interest 
under the instrument, but not necessarily in the 
clause creating the portions. 

ADYOWSON. — 1. Advowsons were originally 
appendant to manors, or other corporeal heredita- 
ments, but not to anything incorporeaL 2. Ad- 
vowsons are frequently in g^ss, as where they 
never wero appendant, or were severed from the 
manor by grant of the one'without the other. S. A 
lease of a manor for life creates a partial severance 
of the advowson. 4. The appendancy of an ad- 
vowson continues during a lease for years of the 
eorporoal hereditament. 5. An advowson cannot 
become appendant after complete severance, unless 
it be conditionals as by a mortgage. 6. An ad- 
vowson remains appendant after partition of the 
manor between co-parceners^ and each co-parccner 
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presents in turn. 7. The ap^endancy is revived on 
the descent of the demesnes to the coparcener, who 
had the senrices only on partition. 8. So by de- 
feating a wrongful" act which has effected a severance. 
9. An adyowson may be partly appendant, and 
partly in gross. 10. The ordinary has no power 
over a donative, • except when augmented under 
Queen Ann*s Bounty. 11. The executor presents, 
on a vacancy of a presentative advowson during the 
life of the ancestor, but the heir presents in the case 
of a donative. 12. The Crown presents if the in- 
cumbent of a presentative advowson becomes a- 
bishop, but not.-in the case of * donative. 18. The 
nomination to a collative advowson is vested in the 
Ushop. 14. The Crown, when tenant, in common 
with a Bttljeet, has the sole presentation to an ad- 
mowson. 15. A tenant in fee, in tail^ for life, or for 
years, presents to an advowson on a vacancy. 16. 
An advowson- in fee desjeends to the heir. 17. On a 
yacancy occurring during the life of the patron, the 
next ^presentation to. an advowson is a chattel, and 
goes to the personal representative, except where 
the patron is also the incumbent, in which case the 
heir present^ to the advowson, unless the patron has 
' devised the next t>re8entation. 18. When a woman 
is seised of an advowson, her husband presents in 
their joint names. 19. An advowson is liable to 
curtesy, and to dower. 20. An infant may present 
to an advoii^son, and the Lord Chancellor for a 
lunatic. 21. After the lapse of six months, the 
bishop may present to the advowson. 22. The 
universities present to advowsons belonging to 
Fapbts. 28. When an advowson belongs jointly to 
a Protestant and a Papist, the former presents. 24. 
The mortgagor, and not the mortgagee, presents to 
an advowson. 25, So a bankrupt, and not his assig- 
nees. 26. So an equitable owner, and not his bare 
trustees. 27. The ordinary may choose one of two 
clerks presented by the patron. 28. A lapse of the 
presentation may arise by the death of the parson, 
by cessicm, or taking another benefice, or by his con- 
secration to a bishopric. 29. The Crown, entitled 
by lapse, may present to an advowson at any time. 

80. In the case of the ordinary*s death after a lapse 
of presentation, the Crown presents to an advowson. 

81. The right of the Crown to present after lapse, 
is not barred by time, though the clerk be instituted 
and inducted ; otherwise when the clerk has died 
or resgned. 82. There is no lapse of presentation 
where the Crown is the patron, but the ordinary 
may send a deputy to serve the cure. 88. A sale of 
an advowson is lawful, unless simoniacal. 84. A 
sale of an advowson is not simoniacal, though the 
incumbent be in a dying state, unless it be with the 
privity, or with the view to the nomination of a par- 
ticular derk, or unless the purchaser received a 



promise or reward for a presentation, or some one 
for him. 85. When a church is void, the next pre- 
sentation will not. pass by the sale of the advowson. 
86. A sale of 'a next presentation during a vacancy 
is void, but it is good if there be an incumbent, 
though then ta extremis, unless the purchase be made 
to present a particular person, including the son of 
the purchaser. 87. A person cannot purchase a 
next presentation to an advowson ybr himstlf, 

ALIEN. — 1. An alien husband is not entitled to 
curtesy unless naturalised or made a denizen, i. 
An alien wife is entitled to dower. 8. An alien 
cannot purchase lands in fee, unless his mother were 
a natural bom subject (I Steph.C. 486). 4. Ata alien 
may claim the proceeds of lands directed to be sold 
(Doe V. Sheldoir, 4 My. & Cr. 525). 

APPOINTMENT. — 1. Appomtments under 
powers deriving their effect from the Statute of .Uses 
take effect as declaration^ of uses, and the statute 
executes the possession by drawing to them the 
seisin created by the instrument giving the power. 
2. In general an appointment . takes effect in the 
same manner as if it had been inserted in the instru- 
ment creating the power. 8. An appointment under 
a will gives the legal estate to the appointee. 

BANKRUPTCY.— 1. Upon the bankruptcy of a 
tenant in tail, his estate may be barred and disposed 
of for the benefit of his creditors (8 & 4 Will. 4, 
c. 74, ss. 55—58). . 

BONA VACANTIA.— The Crown is entitled 
to chattels of an intestate who leaves no next of kin 
as bona vacantia, even if they be vested in trustees 
or executors. 2. Th yurts lean strongly .towards 
applications for furthtir investigation of claims in 
cases in which property fidls to the Crown. 

BONDS OF RESIGNATION.— General bonds 
of resignation are held invalid at law, but special 
bonds of resignation may be valid. 

CHARITIES.— 1. The 9 Geo. 2, c. 86, usuaUy, 
though not very appropriately, called the ^^ Mortmain 
Act," is the statute restraining gifts for charitable 
uses. 2. This statute does not forbid such gifts en- 
tirely. 3. It applied to gifts of lands or tenements, or 
money to be laid out in the purchase thereof, though 
the same be not given to any corporation. 4. With 
respect to gifts for charitable purjposes, Roman 
Catholics are put on the same footing as Protestant 
Dissenters, but a bequest for masses for souls is 
invalid, as superstitious. 5. Bequests enabling Jews 
to observe religious rites are good, Jews being now 
put on the same footing as JProtestant Dissenters. 

6. Gifts for charities, if the uses are superstitious, 
are appropriated by the sign manual of the Crown. 

7. Gifts (not being conveyances for value, see 
No. 16) for charitable purposes by deed must be 
executed twelve months before the death of the 
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grantor. 8. The execution of the grantee is unneces- 
•ary, and it is immaterial that the grantor retains the 
custody of the deed. 9. The grantor may take 
adyantage of the want of inrolment. 10. The 
inrolment of the deed is not to he presumed. 11. 
The court is not bound to take the objection arising 
from the want of inrolment when it is not taken by 
the party legally entitled. 12. The deed, though 
inrolled, is void on the death of the grantor within 
twelve months (see Nos. 7 and 16). 13. It is not 
necessary to inrol deeds preliminary to a conveyance 
to trustees fbr charitable uses. 14. A mortgage to 
the trustees of a charity does not require inrolment. 
15. Conveyances for the education of the poor not 
inrolled are rendered valid by subsequent inrolment, 
ted though the donor die within twelve months, 
grants of land for sites of model schools by the 
absolute owners or tenants in tail are valid, though 
the grantor die within twelve months. 16. Con- 
veyances by way of purchase, where a full valuable 
consideration is paid, are valid, though the vendor 
die within twelve months, but they are subject to 
the other requirements of the act (see 9 Geo. 4, c. 85 ; 
Burt. pi. 215, a). 17. The donor may reserve a 
power of regulating the charity. 18. A condition to 
repair a vault and tomb for the grantor and his 
family is not a reservation rendering the gift invalid, 
nor is a grant in trust for a rector of a parish ren- 
dered invalid by the circumstance of the grantor 
being rector ; otherwise if there be a resulting trust 
to the grantor for life. 19. Arrears of rent are not 
an estate or interest in land within the statute 
(Edwards v. Hall, 25 L. J. Ch. 82). 20. Though 
tiie requisitions of the Mortmain Act are complied 
with, yet if there be an arrangement in fraud of it, 
the deed will be void. 21. DeviMs ^f land before 
the Mortmain Act are valid by the testator*s dying 
afterwards, but all subsequent devises are void. 22. 
A legacy of money to arise from the sale of lands is 
void, unless, perhaps, where the conversion ought to 
have been made under the will of another person. 
28. Arrears of rent are not within the Mortmain 
Act (25 L. J. Ch. 82). 24. A bequest of money to 
be laid out in lands for charitable purposes is void, 
even where there is only a recommendation to the 
trustees, the same being mandatory; otherwise, 
where there is an option to invest in land, or on per- 
sonal security, unless there be a primary intention 
to invest in land. 25. A direction to lay out money 
in mortgage securities ibr charitable purposes in in- 
valid. 26. A bequest of the income of a sum for 
providing or establishing a school is valid ; otherwise 
where the capital itself is left fur. establishing a 
school at a particular place. 27. Where a purchase 
of land must be made for charitable purposes, though. 
not directed, a bequest of mone}' is void. 28. A 



gift of personal estate, to be employed in the endow- 
ment of existing churches or chapels, is valid 
(Edwards V. Hall, 1 Jur. N. S. 1189; 25 L. J. 
Ch. 82). 29. A bequest to charitable uses of moneys 
to arise partly from the sale of land, and partly from 
pure personalty, is void as to the former. 80. A 
bequest of money, to be laid out in buildings for 
charitable purposes is void ; othewise where lands 
are already in mortmain, or money is to be paid to 
trustees in case any person should, within twelve 
months after the testator*s decease, purchase or give 
hmd as a site (Philpott v. St. Geo. Hosp., 5 W. R. 
845 ; 4 L. C. 137). 81. If the money is to be paid, 
though the lands are not obtained from other sources, 
the bequest is valid. 82. A bequest on condition to 
provide lands for charitable purposes is invalid. 88. 
A bequest to exonerate charity lands in mortgage is 
invalhi, though the incumbrance is merely equitable. 
34. A bequest of shares in public companies holding 
lands for the purposes of their undertakings is valid 
(Edwards v. Hall, 1 Jur. N. S. 1189). 35. Assets 
are not marshalled for charities by courts of equity. 
36. A testator, however, may marshal assets. 37. 
Secret trusts for charities, in violation of the Mortmain 
Act, are void ; if the becret trusts be not admitted or 
proved, the devisees take the beneficial interest. 
38. Where a sum of money given to a charity is 
excepted out of a devise^ it results to the heir. 39. 
Where lands are devised subject to a charge for 
charitable purposes, it sinks into the land. 40. There 
is a resulting trust where lands are directed to be 
sold, and the proceeds wholly or partially given to 
charitable purposes. 41. The Mortmain Act is not 
applicable to Ireland, nor to India, nor to the colonies. 
42. There are exceptions in the act with respect to 
Oxford, Cambridge, Eton, Winchester, Westminster, 
and Scotland. 43. Devises and bequests to colleges 
beneficially only are valid. Semble^ that the excep- 
tions extend to colleges founded since the act. 44. 
A bequest of money to be laid out in heritable secu- 
rities in Scotland is good. 45. Some public charities 
have been since excepted from the operation of the 
act. 46. Donations, devises, or bequests of estates 
in Ireland for charitable purposes, must be executed 
three calendar months before the death of the donor, 
and the deed must be registered within the same 
period. 47. In the cases of charitable gifts good 
per 5e, the general intention is effectuated by the 
courts on the failure of the particular intention by 
the doctrine of cy prh ; but the cy prh doctrine does 
not apply to cases within the Mortmain Statute 
(11 Jarm. 156). 48. Bequests to allowable charit- 
able purposes, to be afterwards directed, are effectu- 
ated though none be directed. 49. Where there is 
a gift to « class, the court will make a selection, and 
will carry into effect a bequest to charitable purposes 



THE LAW CHRONICLE. 



[JuLYl,1868* 



generally, or where the objects are named, though 
the trustees die daring the life of the testator, or he 
erases their names from the will without substituting 
others. 50. Payment is made to charitable corpora- 
tions without a scheme; but not to individuals 
where permanent trusts are intended. An exception 
iias beoi made by the court in favour of a bequest 
to an individual for a Roman Catholic College. 51. 
A scheme for a foreign charity will not be settled by^ 
the court. 52. A bequest to a charity not in ex- 
istence is valid. 58. Gifts to charities are not within 
the rule against perpetuities. 54. Gifts in perpetuity 
to charities are allowed to be created without strict 
wprds of limitation^ 55. Defects in assurances for 
charitable -purposes are aided as a defective execution 
of a power. 56. The general intention in favour of 
charity is carried, out by the doctrine of ey prh^ 
though the particular, mode fails. 57. Charities for 
the benefit of the poor are sometimes applied to .the 
education of their children ; butvrhere the primary 
olgect is Aeir refief, jt must be first satisfied. 58. 
"^^ere the int^tion in favoiir of a particular institu- 
tion fails it cannot be carried out cy prh, 59. 
Where the amount of the bequest to a charity is un- 
certain it is voi4 unless it can be ascertained. 60. 
Where the purpose of the testator is considered 
indefinite, the legacy is void as a bequest to oljects 
of benevolence and liberality, or a gift in private 
charity, or to charitable or public purposes. 61. 
Usage will not prevail against the expressed inten- 
tion of the founder of a charity, but where there are 
two modes of construction, the courts will lean to 
that supported by usage. 

COMMONS.— 1. There are four kind^ of com- 
mons: 1.. Pasture, or feeding beasts on the land of 
another; 2. Piscary, or fishing in another's waters; 
8. Estovers^ or cutting wood on the land of another; 
4. Turbary, or digging turves on the soil of another. 
To which may be added, the right of getting sand, 
clay, stone, coals, and other minerals on or out of 
anoUier*s land. 2. Pasture appendant must have 
been created before the statute Quia Emptores (U 
£dw. 1), and can be claimed by prescription only. 
a. It is appendant to arable land, not to a house, 
meadow, or pasture, but is sometimes appendant to 
a cottage, messuage, or a manor, farm, plough land 
or carver of land. 4. Pasture appendant cannot be 
claimed in respect of newly ploughed land of wastes 
of manor. 5. It can be claimed only for cattle 
levant and couchant on the estate of the party 
claiming the right. 6. The right of pasture ap- 
pendant may be limited to a certain number of 
cattle, or a certain period. 7. Pasture appurtenant 
may commence tit the present day and may be 
claimed by grant or prescription. 8. Pasture appur- 
tenant may extend to beasts not commonable. 9. 



Pasture appurtenant may be claimed in respect of 
any kind of land, and exercised over a different 
lordship from that in which the waste is situated. 
10. A claim of common uppurtenant without 
restriction is bad. 11. Common appurtenant is 
admeasured by levancy and conchancy. 12. Com- 
mon appurtenant must be proved by showing the 
possession of the land. 18. When common appur- 
tenant is claimed for a certain number of cattle, 
levancy and conchancy need not be alleged. 14. 
The cattle ofa stranger may be put in. 15. Common 
pur cause de vicinage will not justify putting cattle 
originally in the conunon of vicinage ; they must 
escape. 16. Common pur cause de vicinage may 
exist between two proprietors whose lands are not 
subject to common rights, but then it must be 
claimed by grant or prescription, and not custom. 
17. The intercommoning between two districts must 
be proved. 18. Common pur cause de vicinage may 
be proved by a thirty years* user. 19. Common 
pur cause de vicinaga may be put an end to by a 
fence separating the commons, but the separation 
must be complete. 20. The number of cattle for 
which common of shack is claimed is determined by 
levancy and conchancy. 21. Common of piscary 
may be appendant, appurtenant, or in gross. 22. 
The person claiming common of piscary cannot 
exclude the owner of the soil; otherwise if he claim 
a several fishery. 23. Common of estovers may be 
claimed by prescription or grant, but not by custom . 
24. A person taking estovers otherwise than accord- 
ing to prescription or grant is a trespasser. 25. 
Common of estovers may be appendant, appur- 
tenant, or in gross; if appendant or appurtenant it 
must be claimed in respect of some tenement ; by 
prescription, it must be claimed for an ancient house. 
26. The prescription is not lost if the house be pulled 
down and rebuilt, nor by mere alterations. 27. 
Commons of estovers must be reasonable, and 
expended on the tenement. 28. Common of turbary 
may be appendant or appurtenant to a house, but 
not to land. 29. Common of turbary will pass 
under a grant of a house and appurtenances. . 30. 
Common of turbary must be claimed with some 
restriction. 31. Inhabitants cannot prescribe for 
turbary, but the mayor and burgesses may: the 
freemen of a town may claim turbary. 32. The 
lord has a right of common on his own land, but he 
may be excluded by prescription or custom. 83. A 
person may prescribe to take sole and several 
herbage. 84. The lord, by Statutes o€ Merton and 
Westminster, may approve or inclose against com- 
moners if he leave sufficient pasture for them, 
though it afterwards become insufficient, but a 
custom for him to inclose or grant leases without 
limit is bad. 35. The lord, under the Statute of 
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Merton, can only approve the common of pasture, 
but he cannot approve againat common of turbary, 
except by custom. 36. In approving a part of a 
common of pasture th^ lord must not interfere with 
other commonable rights. 37. A commouer may 
break down a fence put round the common by the 
lord which totally excludes his rights; if his right 
be merely abridged he must proceed by action against 
the lord. 88. The commoner must establish l)y 
action that the trees planted, and the rabbits turned 
on the common by the lord are a nuisance. 89. If 
the lord improves ^e will be protected by the Court 
of Chancery. 40. The soil of the common cannot 
be meddled with by the commoners, as by making 
trenches or ditches, destroying conies or filling up 
their burrows, unless by custom. 41. Commoners 
have right of ingress and egress, and their rights 
remain, though the Igrd conveys away part of the 
wastes. 

CONDITION.— 1. A condition repugnant to the 
estate or interest to which it is annexed is void. 2, 
A proviso that a man*s heirs shall not grant an 
annuity is void. 8. A condition not to alien in 
mortmain or to a particular person is valid. 4. But 
not if it restrains alienation, except to a particular 
person or persons. 5. A condition not to bar an 
estate tail is void. 6. A condition in restraint of 
alienation after an absolute gift of personalty is void. 
7. The ordinary devolution of property cannot be 
separated from it. 8. An absolute interest (though 
it be vested in trustees) cannot be exempted from 
the debts of the owner, or from transfer by himself, 
or by operation of law on his bankruptcy or insol- 
vency. 9. The law is the same as to a life interest 
given to a man, although the income is to be payable 
to his hands, order, or receipt only, or is not to be 
assignable by way of anticipation, and although there 
be a trust for his maintenance at the discretion of 
the trustees; for in such cases his assignees in 
bankruptcy will be entitled. 10. Where property 
is settled for the maintenance of a man and' his wife 
and children during his life, th^ assignees are 
entitled to the interest of the husband, or where his 
life interest ceases on his bankruptcy and insolvency, 
and becomes payable for that purpose. 11. The 
right of persons taking in substitution for the 
husband arises on his discharge under the Insolvent 
Debtors' Act, but until his discharge the income 
belongs to the assignees; afterwards they are only 
entitled to his beneficial interest. 12. A life interest 
may be made to cease on an attempt at alienation^ or 
on bankruptcy or insolvency (see No. 18). 13. 
Forfeiture takes place on bankruptcy under the 
proviso determining the life interest on alienation in 
general terms ; but it is otherwise where the terms 
of the proviso are applicable only to acts of aliena- 



tion by the tenant for life himself, and proceedings 
are commenced by creditors in bankruptcy, or by 
creditors under the Insolvent Debtors' Act, or where 
a sale takes place under process of outlawry. 14. 
The forfeiture will also tie^e place where the pro- 
ceedings are commenced by tiie debtor himself in 
bankruptcy or insolvency, and his assignees will 
take nothing. 15. Forfeiture may be made to take 
place on the bankruptcy or insolvency in the life of 
testator. 16. It is not necessary that there should 
be a limitation over to determine the life interest: a 
mere declaration that the life estate shall cease has 
the same effect. 17. Forfeiture will not take place 
upon an assignment of arrears, when the proviso 
determining the life interest is confined to friture 
income. 18. It must be borne in mind that a 
person cannot, on his marriage, settle Am own prO' 
jwrty with a limitation over on his alienation, or his 
bankruptcy or intolvency; but the property of the 
wife may be so settled, or proper^ of the husband 
equivalent to what he may have received froanlier. 
19. A feme covert may be restrained from th)» 
alienation of property settled to her separate use, 
but this restriction is valid only duriqfi^ coverture, 
and re-attaches on a subsequent macriage, unless 
restricted to a particular marriage. 



VENDORS AND PURCHASl*ttS. 



CHARGE OF DEBTS, kz.— Effect of^Payment 
— Inquiry — Purchase-numey — Interest, — ^The follow- 
ing decision deserves attention, as it r0lates to the 
two important points of the efiect of a charge of 
debts and legacies and of a clause for payment of 
interest by a purchaser, where there has been a 
delay in completing the purchase. As to the first 
point, court's of equity hold that if an estate is charged 
with the payment of debts, the executor can sell the 
estate, and make a good title to a purchaser. If, 
however, the debts charged upon the estate are 
scheduled, then the purchaser must see that they 
are paid ; so, also, if an estate is charged generally 
with the payment of leyacies which are specified, 
then, also, the purchaser must see to the application 
of the purchase money ; but if the estate is charged 
with the payment of debts and legacies^ the charge 
exonerates the purchaser from seeing to the appli- 
cation of the purchase money, as the legacies ar^ 
not properly payable until after the debts are paid. 
This rule arises from the principles of equity acted 
upon by the eminent judges who have presided iii 
past times, and adapted them to the exigencies of 
society. One reason upon which they have held 
that a purchaser is bound to see to the application 
of the purchase money in the payment of tpeeifi^ 
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sums ie, that it may be easily done, add the 
performance of the trust duly secured, bat if the 
trusts be for the payment of debts generEUy^ there 
would be no security that the debts were paid, and 
it would be improbable that any person would pur* 
chase the estate if he were to be made liaUe for the 
eomplete performance of a trust at once unlimited 
and undefined. The result, therefore, would be, 
that no one could safely purchase on estate from an 
executor when the testator had amitt^ to declare 
that his receipt should be a good discharge for the 
purchase money. It appeared that C. D., by 
will, app<nnted R. S. D. and T. T. R. trustees and 
executors of her will, and she gave to them and the 
survivor 02,000, upon trust to invest it and pay 
the produce to her daughter for life, with remainder 
to her children; and in default of children, or 
descendants of a child who should attain a vested 
interest, in trust for R. S. D. She also gave her 
residuary real and personal estate, ** subject to the 
payment of her debts and legacies,'* to R. S. D. 
absolutely. R. S. D. died ; and T. T. R. by a deed, 
which recited that all debts and legacies .had been 
paid, conveyed tlie testatrix's real estate to the 
devisees of R. S. D. The plaintiff purchased the 
rectory of J.; and on a re-sale the conditions 
provided ^^that if from any cause whatever the 
purchase money was not paid at the time appointed 
interest should be payable.** It was objected, that 
there was no proof 4hat the debts and legacies 
were paid, and it was found that the £2,000 had not 
been duly invested; but after some delay and 
expense, the objection was removed. Upon the 
vendor claiming interest upon the purchase money : 
Held, that the devisees made a good title to Uie 
vendor, without proving that the debts and l^^ades 
were paid as stated by the recital in the deed 
conveying the estate to them, and that a purchaser 
from them was not bound to make inquiries into the 
payment Held, also, that the fact of proving 
the payment of the debts and legacies did not 
dispense with the conditions of sale; but that the 
vendor was entitled to interest upon the balance of 
th^ purchase money. Storry v. WaM^ 27 L. J. 
Ch. 338. 

EXECUTION OF CONVEYANCE ^ PAY- 
MENT OF PURCHASE MONEY. — 7Vt»/ec 
. vendor — Right of purchaser to have conveyance ex- 
ecuted in his presence^ and to pay purchase money to 
vendor personally, and not to his solicitor or his clerk.-— 
The following is a case of great practical importance 
to every solicitor, and suggests the' necessity for a 
change in conditions of sale by the insertion of pro- 
visions that payment of the purchase money to the 
vendor*s solicitor, and the execution of the convey- 
ance in his presence, shall suffice without the vendor 



being required to receive the purchase money per* 
sonally, or to execute the purchase -deed in the 
preeence of the purchaser, or any witness for him. 
The following points were decided by the Court of 
Appeal:— 1. The possession of an executed convey- 
ance, with indorsed recdpl duly sijgned, is not of 
ilMif • Biiikknt authority to play the purchase 
money to the perstn m paaaepiion of the deed. 2. 
A solicitor is not, by virtue of hia oAce4 entitled to 
receive purchase money, even though he faaepoa- 
tassion of the deed of eonvey«Qcc, duly executed, 
with indorsed receipt duly signed. 8. There is no 
absolute rule that in all cases a purchaser can require 
the vendor to receive the purchase money personally } 
hist the vendor cannot reftise where eircumstances 
justify the purchaser in requiring him to do so. 
SemMe, where the vendor ie a trustee, such a request 
is reasonable. 4. In every case the purchaser can 
demand ather the personjsl attendance of the vendor, 
or a written anthority for the payment of the pur- 
chase money to the vendor's agent for receiving it. 
6. In every case, where the purchaser requires the 
deed to be executed by the vendor, in the presence 
of the pordiaser, or some witness for him, such 
requisition onght not to be refhsed, unless there are 
special cireumstancea justifying the refusal (Viney 
V. CkapUn^ 31 Law Tkn. Bep^ U2). As this is a 
caae which will form a leading one on the subjects 
involved, we add an extract from the judgment of 
Lofd Chancellor Chelmsford, who was assisted by 
the Lords Jnstieesi His lordship said: ^^The 
questions we are called upon to decide are, whether 
a purchaser has a right to insist upon having a con- 
veyance attested by a solicitor, or by a witness of his 
own selection ; and whether he has also a right to 
require that the money shall be paid to the vendor 
personally. Upon these questions, as to which the 
court was strongly pressed at one period of the 
argument to give an opinion in the abstract, there is 
very little in the way of authority to be found ; the 
reason of which is obvious. 8alea and purchases are 
generally conducted with mutual confidence. Each 
party is anxious for the completion of the transac- 
tion, and unwilling, therefore, to introduce any un- 
necessary obstacle, and in general no necessity 
exists for any unusual precautions. Under ordinary 
circumstances, therefore, the purchaser's solicitor 
has no hesitation in accepting the conveyance, 
though he has not witnessed its execution, or in 
permitting his client to pay the purchase money to 
the solicitor of the vendor ; but, supposing circum- 
stances should arise in which the purchaser may feel 
that he ought to be armed with the most complete 
proof of the transaction, is he entitled to make him- 
self secure, both as to the execution of the convey- 
ance and as to tlie receipt of the purchase money? 
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It is quite dettf if a purehuer pajri his parcbase 
money to a person not authorised to receive it, he is 
liable to pay it over again ; aad it may, I think, be 
considered as established thai the possession of the 
eacecuted e^nveyanoe with the rigned receipt for the 
eonsideratbn money indorsed is not In itself an 
authori^ to the solicitor of the vendor to receive the 
purchase money. The difBcq^ty la, to see how the 
purchaser can be safe at all times ftom the danger 
of paying his money to an unauthorised person, 
without the vendor being present or having expressly 
given to the purchaser or his solicitor authority to 
pay it In a particular inanner. The text-books 
speak of a written authority, but how can the pur^ 
chaser be sure that It Is genuine?— at all events, it 
may impose upon him a difficulty in the Vay of 
proof which he may have a right to object to. It 
becomes, as it was said in argument, a link in his 
chain of title which may hereafter embarrass him, 
and which it may be said the vendor ought not to be 
permitted to finrce .upon hiuL On the other hand, 
many occasions may* be suggested in which it would 
be most unreasonable for the purchaser to require 
the presence of a vendor, or of several vendors dis- 
persed in various parts of the country, and when he 
may have been taken to have waived the right of 
the vendor attending by the conditions of sale, and 
especially so in a negotiation on behalf of a person 
who is not resident in this country. If the court 
were to lay down a rule that the purchaser, und^r all 
circumstances, has this right, it might, in many 
cases, afford a party a means of ^scaping from his 
contract for non-compliance with the requisition on 
which his title is to rest, which might be a ground 
ibr a bill for specific performance. Those are some 
of the difficulties with which the subject is embar- 
rassed on the one side and on the other, and which 
make me very unwilling to decide any abstract 
question with relation to it It will be sufficient in 
this case to say that, if a purchaser has not a right 
in every C9fie to insist upon the vendor being present 
when tiie purchase money is paid, neither is the 
vendor entitled to refuse a compliance with a request 
of this description, when circumstances arise which 
are su&cient to justify it. It is not likely, in ordi- 
nary transactions between a vendor and purchaser, 
that the attendance of the vendor will be vexatiously 
required, and I think that the purchaser ought to 
have the light reserved, to be used whenever the 
proper occasion aris^ for its exercise.*' 



EXAMINATION QUESTIONa 

(Trinitif Term, 1858). 

I. Fbsuminabt. 
I. Where, and with whom, did you serrp your 
clerkship? II. State the particular branch or 
branches of the law to which jou principally applied 
yourself during your clerkship? III. Mention some 
of the prindpsl law books which you have read and 
studied. IV. Have you attended any, and whalf 
law lectures ? 

n. Common ioxd Statute Law and Fbagtxcb 
or THN CouBTa. 
L How are penonal actions commenced in the 
superior courts? IL Where a writ of summons, 
specially indorsed, has been served on a defendant 
and he ^Is to appear in due time, what is the next 
step? If he evades personal service, what is the 
next step in that case? III. Distinguish between 
local and personal actions, TV. Within what time 
must a plaintiff declare ? V. In an action for goods 
sold and delivered, the writ not being specially 
Indorsed, where the plaintiff does not deliver par- 
ticulars of demand, what course ought the defendant 
ti pursue to obtain them, and to what penalty does 
the plaintiff subject himself? VI. What does the 
plea of ^' Never indebted'' put in issue ? VH. How 
is an objection to. the validity of a pleading raised ? 
Vm. Define a traverse and a plea in confession and 
avoidance^ and give instances of each. IX. Why 
cannot payment be given in evidence in reduction 
of damages or debt without being pleaded in bar? 
X. By what means is the attendance of a witness at 
a trial procured? XI. What a. the essentials of 
a simple contract for the breach of which an action 
can be maintained ? What is an executory contract ? 
XII. State the provisions of the iih section of the 
Statute of Frauds. How has this^ section been 
affected by subsequent efaactments? XIH. Where 
a new trial is granted on the ground of the verdict 
being against evidence, what is the rule as to the 
costs of the first trial ? Does this rule apply where 
there have been more than two trials ? XIV. In an 
action on a bill of exchange, how can the plaintiff 
prevent the defendant from setting up the loss of 
the instrument? XV. Define first a bill of exchange, 
secondly, a cheque. What is the effect of *^ crossing*' 
a cheque ? Is the' banker upon whom the cheque is 
drawn at liberty to disregard the crossing ? 

m. CONVETANCINO. 

I. What parol agreements, giving an interest in 
land, are valid within the Statute of Frauds? and 
state generally what acts constitute such part- 
performance as would induce a court of equity to 
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enforce an agreemeat notwithstanding the statute ? 
n. ^ould a mortgage of leaseholds be made by an 
asrignment of the whole term, or by sub-demise ? 
What considerations would induce you to prefer one 
to the other? m. Can an agent authorised by 
parol to purchase an estate at a certain price bind 
his principal by his written agreement to buy it for 
a larger sum ? and if not, has the seller any, and 
what, remedy against the agent ? IV. Is a delay 
occasioned by defects of title which are ultimately 
remoTed a bar to a decree for specific performance 
at the suit of the vendor? and if not, what steps 
should a purchaser take to relieve himself from the 
contract, if the delay be ii^urious to him ? V. By 
what means can a will now be revoked ; and dis- 
tinguish whether the revocation effected by each 
mode will be complete or only partial? VI. If A.t 
on the sale of his estate, covenant for quiet ei\joy- 
ment against all persons claiming by, from^ or under 
him, would a clahn of dower by his mother come 
within the covenant ? VIL Where abstracted deeds 
are in the hands of persons living at a distance 
from the residence of tilie purchaser and his solicitor, 
is the vendor, in the absence pf any spedal contractt 
bound to produce them to the purchaser or his 
solicitor at their place of residence or business for 
comparison with the abstract? and if not, is he 
bound to pay the expense of a journey by the 
purchaser's solicitor to the place where the deeds 
are, or of his employing an agent there? and may 
the vendor elect whether to pay for the journey, or 
the agent? Ym. If the abstract shows a good 
title on the face of it, but the purchaser*s solicitor, 
on comparing it with the title-deeds, discovers an 
incurable defect, is the purchaser entitled to recover 
from the vendor the expense of comparing the 
abstract with the deeds ; and would he be so if the 
defect appeared on the fiue of the abstract? IX- 
Upon a sale of part of an estate without any 
stipulation as to deeds, who is entitled to the custody 
of them ? and if the purchaser, is he bound to ftimish 
the seller (who retains the other part of the estate) 
with attested copies, and at whose expense? X. 
Where a purchaser has not obtained the title-deeds, 
or a covenant for the production of them, can he 
require such a covenant to be executed to him under 
the usual covenant for further assurances? XI. 
An estate, consisting partly of freehold and partly 
of leasehold, is devised to A. for life, with remainder 
to B. for life, with remainder to the heirs of the 
body of A. : What interest does A. take in the 
freehold and leasehold respectively ? XII. A. cove- 
nants by marriage settlement that he will, within 
three years from the marriage, settle real estates of 
the value of £10,000 upon certain trusts for the 
benefit of his intended wife, and the children of the 



marriage ; no particular estates are specified in the 
covenant : at Uie time of the settlement A. had two 
real estates only, each worth £5,000| which he 
afterwards conveyed to purchasers ; to one within, 
and to the other after, the expiration of the three years. 
The wife and a child of the marziage were living at 
the time of both the conveyances, and both the 
purchasers knew that fiiet, and were also aware of 
the covenant, and that A. had no other real estates. 
Has the wife or child any, and what, daim on the 
two estates, or on either, and which of them ? Xm. 

A. (a trustee of real estate fbr B.) purchases the 
estate from B. soon after he attains twenty-one; 
can A. make tueh a title as a purchaser from him ia 
bound to accept, and if the purchaser does accept the 
title, doea he incur any, and what, liabilities to B.? 
XIV. A., B., and Care brothers, A. being the eldest; 

B. and C. become jdnt-tenants of land in fee-simple ; 
B., without C.*s knowledge, conveys his undivided 
moiety in fee to D. by way of mortgage— B. then 
dies; does C. <m B.*s death take th^ entirety, or 
does a moiety (sutjeet to the mortgage) descend on 
A. as B.'a heir al law? XV. A mortgagee m fee 
dies Intestate : In whom do the estate and money 
vest? 

TV. EQumr and Fbaotxcs ov ihb Coubts. 

I. Can a valid setdemeniof the real and personal 
estates of mfimts be made upon their marriage ? and 
if so, how? n. Are trustees under any, and if any, 
what, dreumstances entitled to remuneration for 
the performance of their duties as trustees? m. 
State some of the acts of part performance which 
will enable the court to decree the specific per- 
formance of a parol agreement for the sale of an 
estate. IV. In what cases will the court decree « 
specific perfonnance of the sale or purchase of an 
estate, when the price b agreed to be fixed by the 
arbitration of third persons ? V. Will a court of 
equity restrain a tenant for life without impeachment 
of waste from cutting down any, and what, timber • 
and supposing such tenant for life to cut down such 
timber and to sell the same, to whom will the money 
^produced by such sale belong? VI. How many 
years* arrears of annuity can an annuitant recover, 
according as the annuity may be secured by charge 
only on real estate, or by the limitation of an estate 
for a term of years to a trustee for securing the 
annuity, or by covenant only? VII. If a testator 
devise real estate, ** subject** to a mortgage to A. B. 
in fee, does A. B. take the estate with the liability 
thereout to pay the mortgage, or can he require it 
to be paid off out of the personal assets of the 
testator ? VIII. In the power of sale in a mortgage 
deed of real estate, it is declared that the mortgagee 
shall hold the surplus of the moneys arising from 
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the sale in trust for the mortgagor, his *^ executors, 
admiiuBtrators, and assigns/* After the sale under 
such power, is the surplus to be considered real or 
personal estate, and does it make any difference 
whether such sale takes place in the lifetime of the 
mortgagor, or after his death ? IX. What time is 
a defendant allowed for answering the interrogatories 
to a bill?' X What facility has the act to amend 
the practice and course of proceeding in the Court 
of Chancery given a defendant who before would 
have been obliged to file a cross bill ? XL What is 
the effect of the enrolment of a decree made by the 
Master of the Bolls or one of the Yice-Chancellors ? 
Xn. What step must you take to prerent an 
enrolment of a decree ? XIII. What evidence does 
the court require before it takes the consent of a 
married woman tbr the disposition of a fund in court 
belonging to her? XIV. In what cases may a 
defendant oblige a plaintiff to give security $>r costs? 
XV. Within what time after the delivery of a bill 
of coats may an order of course for taxing the sapie 
be obtained by the solicitor and client respectively? 

V. BAarKBUFTOT AND PbACTICB or THB COUBT8. 

L How long after the tiling of a declaration of 
insolvency by a trader is it available as an act of 
bankruptcy? IL Within what period after a 
person adjudged bankrupt has been served with the 
acyudtcation can he show cause to the court 
against its validity ? III. Are there any, and what, 
provisions in the Bankruptcy Act, 1849, protecting 
assignments by a trader of all his estate for the 
benefit of creditors from being void as acts of 
bankruptcy? IV^ State what is necciisary to be 
done for the purpose of ettectually personally serving 
a trader with a trader-debtor*s summons undei the 
78th section of the Bankrupts' Act, 1849. V. What 
period is allowed a bankrupt after the advertisement 
of the bankruptcy in the Gazette to commence 
proceedings to dispute the petition for acyudication 
whether the bankrupt be, at the date of the acyudi- 
cation in the United Kingdom, elsewhere in Europe, 
or in any other part of the world? VI. Assuming 
no proceedings are txk&n by a bankrupt within the 
proper period to dispute the petition for adjudication, 
for what purposes, and of what facts, is the OaxeUe^ 
containing the advertisement of the bankruptcy, 
conclusive evidence? VII. For what period for 
rent in arrear can a landlord distrain on the goods 
of a bankrupt, after an act of bankruptcy, or filing 
the petition for abjudication? VUI. Is a judgment 
debt under any, and what, circumstances, and when, 
a charge in equity on the bankrupt's real estate ? 
DC Assuming -the bankrupt to be a debtor to the 
Crown, can the Crown at any time, and within 
what period aft^ abjudication, seise by extent and 



sell the goods of the bankrupt, retaining the proceeds 
to discharge the debt? X. How can proceedings 
in bankruptcy, or copies, of the proceedings, be 
made evidence? XI. A deed of arrangement 
within the meaning of the Bankrupt Act, 1849, is 
executed by six-sevenths in number and value of the 
creditors whose debts amount to JCIO and upwards ; 
state the mode by which creditors, who have not 
signed such deed, will be bound thereby, notwith- 
standing three months have not expired since such 
last-mentioned creditors received due notice of the 
execution of the deed? XII. State the requisite 
provisions of a valid deed of arrangement, within the 
meaning of the Bankrupt Act, 1849, relative to the 
distribution of the trader's estate amoUg the creditors. 
XIII. Assuming the bankrupt to have been refused 
protection by the court, state the mode to be adopted 
by the assignees or creditors individually to entitle 
them to issue execution against the body of the 
bankrupt. XIV. What course should be taken to 
prove against a bankrupt's estate a liability to pay 
money upon a contingency which has not happened 
at the fiUng of the petition? XV. If a bankrupt, 
after passing his last examination, wishes to annul 
the a^udication by an offer of composition to his 
creditors, what course should be taken, and what 
is requisite to be done, before the bankrupt can 
make his application to the court, before the court 
will annul the abjudication ? 

VL Cbxiokal Law and Proosedino8 bbforb 

MAai8TBATB8. 

L Is the jurisdiction in cruninal matters exercisable 
by all, or, if not, by which of the superior courts at 
Westminster? II. An offender having been com- 
mitted to prison, how do you proceed at the ensuing 
assises, in order to his trial? lU. Is there any 
limit, as to. time, within which offences relating to 
game must be prosecuted, and under what statute ? 
IV. Has the Petty or the Quarter Sessions, and 
which of them, jurisdiction in cases of peijnry or 
forgery? V* Can an indictment be quashed after 
conviction, and by what court? VI. A prisoner 
wishes to traverse the indictment— how is he to 
proceed? VII. Indictment found at sessions, and 
transmitted by the justices to the assiaes — can it be 
tried at the assises without being removed by 
certiorari ? VIIL Is a writ of certiorari demandable 
as of right by a prisoner IX. Is it a criminal 
offence to kill, maim, or wound cattle, and under 
what statute? X. What is the smallest number of 
persons who can be included in an indictment for 
conspiracy? XL How many witnesses are neces- 
sary to convict a person indicted for perjury? 
XIL By what means do you compel a witness who 
is in custody to attend and give evidence? XIIL 
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Is it a criminal offence to steal a will or title-deed? 
and if so, under what statute ? XIY . Is it a criminal 
offence to steal a letter or money out of a letter, and 
under what statute ? X-V. Is it a criminal ''offence 
maliciously to destroy or damage trees or underwood, 
and under what statute ? 



ANSWERS TO EXAMINATION QUESTIONS. 
Eabtek Term, 1858. 

The following Answers were obliged to be bmitted 
from last number for want of space. . They relate to 
the equity division of the Easter Term QuestionSf 
given vol. 4, p. 899. 

Equitt (voL 4, p. 899). 

I. Admni9t1raii4m.—Ii creditor who finds it necet- 
aaiy to resort to a court of equity to enforce the pay- 
ment of a debt due firom his deceased debtor may 
take out a summons in chambers, or file a claim or 
bill for the administration of the estate of the 
deceased debtor. After order or decree made, 
advertisements are inserted for creditors to come in 
and prove, and the ezeeutor*s or administrator's 
accounts are gone into, and the judge's clerk gives 
his certificate. The cause is then heard in court on 
further consideration. 

n. Special injunction before antwer. — Attumingthe 
case not to be veiy urgent, the plaintiff must serve a 
nofice of motion, and must make an affidavit verify- 
ing ^he statements in the bill. A written instead of 
a printed copy of the bill may be filed in the first 
instance (Elt v. Board of Islington, 2 W. R. 584). 

ni. Appeals from chief cferfcs.— Where any party 
is dissatisfied with the decision of the chief clerk of 
any of the judges, he is entitled to take the opinion 
of the judge„ who will either decide the matter in 
chambers, or refer it foir discussion in court. This 
latter course will always be pursued where an 
appe&l is contemplated, because, in that case, an 
appeal may be made to the Court of Appeal, and 
from that court to the Lords, or, by enrolling the 
order^ direct to the Lords (15 & 16 Vic. c. 86, 
ss. 27—37 ; Ord. 16th Oct. 1852, pi. 47—52). 

IV. Production of documents by defendant, — A 
plaintiff may, after the answer of the defendant is 
put in, if he relies on an admission therein, or without 
any answer being put in, take put a summons in 
chambers for the defendant to produce documents in 
his possession for inspection, material ta the plain- 
tiff's case (15 & 16 Vic c. 86, s. 18). 

V. Contracts of feme covert,^ A married woman 
may bind herself by contnu:t in equity where she has 
separate estate (Gaston v. Frankum, 13 Jur. 739 ; 
2L..C. 407; First Bk. 110). 



VI. Access of mother to, infant children, — By 2 & 8 
Vic. c. 54, an order may be made on petition to the 
Court of Chancery, giving ' others (not guilty of 
adultery) access to their children ; and if such chil- 
dren be within the age of seven yeats, fbr their 
delivery to theur mother until they attain that age 
(re Halliday, 17 Jur. 56). 

VII. Specific performance, — ^If a vendor refuse to 
fulfil his contract for sale of an estate, the purchaser, 
if he wish to have the estate, may file a claim or 
bill for specific, performance of the contract ; if he 
do not care to have the estate, he may bring an action 
at law to recover compensation, by way of damages, 
for the non-fulfilment of the contract, affirming the 
contract; if he rescind the contract, there is no 
remedy, except for any deposit (see Dart*s Vendors, 
60^-615, 8rd edit.). 

VIII. Specific performance^ no title as to part^ com- 
pensoHon, — A court of equity will compel a purchaser 
to take property which he has contracted to purchase, 
thpu^ the vend6r cannot make a good title to » 
small field, if such field be not essential to the en- 
joyment of the residue. The vendor must give the 
purchaser a proper compensation for the field (Dart. 
688). 

IX. Leaseholds of wife, — ^A husband may effectually 
dispose of his wife^s legal term for years ; but if he 
do not make such a disposition, it will belong to her 
should she survive him (F. Bk. 203 ; Dart's Vend. 6, 
3rd edit.). 

X. Lessee ploughing up meadow^ removing hay^ jrc. 
—If a lessee of a farm, under covenant not to plough 
up meadow land, or to remove hay or straw, take 
steps to commit a breach, the landlord's remedy in 
equity is by application for injunction on a bill to 
stay the act intended to be committed. 

XI. Specific performance of tender to take East 
Indian Loan, — ^This is a'good moot point. The rule 
is, that where damages is an adequate remedy, spe- 
cific performance of contracts relating to chattels, in- 
cluding stock in the public funds, will not he en- 
forced (10 Ves. 161 ; 13 Ves. 37). It has, however, 
been decided, that a bill will lie for a specific per- 
formance of a contract for the purchase of Govern- 
ment Stock, in favour of a holder of scrip receipts, 
purporting to give the title to the bearer thereof, 
where the bill prayed for the delivery of the certi- 
ficates, which gave the legal title to the stock ; it 
v/as «aid that the beneficial effect of the remedy at 
law must depend upon the -personal responsibility of 
the party (Doloret v. Rothschild, 1 Sim. &Stu. 590). 
As is said in Story (pi. 724, note), specific perform- 
ance of contracts respecting stock is sometimea 
decreed (see Batten, 236, 237 ; Duncuft v. Albrecht, 
12 Sim. 189). As we consider damages would not 
be a sufficient compensation in the case put by the 
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examiners, which is not a case of Government Stock, 
we think that a court of equity would compel the 
•peciflc performance of the contract The point is, 
however, we admit, not dear, the doubt being how 
far the principle, which is plain, applies to the cir- 
eamstanees of the case put by the examiners (see 
Adderly v. Dixon, 1 Sim. & Stu. 607 ; 12 Law Mag. 
845, 846; Princ. Eq. 183, 184; Shawv. Fisher, 2 
De G. & Sm. 11 ; Wynne t. Price, 8 Id. 810 ; 
Charingboald t. Curtis, 21 L. J. Ch. 641 ; Poliand 
Y. Clayton, 19 Jur. 842). 

Xn. EqmtabU mortgage by depotU^ wUk ogreemeni, 
•^On a deposit of deeds, with an agreement to exe- 
cute a mortgage with a power of sale, the mortgagee 
cannot sell without the authority of a court of equity 
on the mortgagor*s neglect to execute the mortgage 
(see Lister ▼. Turner, 10 Jur. 752). 

Xin. Speeijle performance of covenant to inveet 
moneg in iands.^lt is not stated whether any par- 
ticular sum of money is to be invested; it purports 
to be a mere covenant to purchase lands, and settle 
them in a particular way, and, therefore, not en- 
ftreeable for uncertainty. There can be no doubt 
that if a certab sum were specified, then, though the 
court could not compel the purchase of hmds, it 
wmM fix by way oif lien on any lands actually be- 
l<mghig to the party. 

XrV. tfniUy to eettkment.— The equity to a settle- 
ment is the usual designation of that right which a 
married woman has to calt for a settlement out of 
her equitable interesU not reduced into possession by 
her husband. The property must not be rever- 
sionary, and must be such that the husband has no 
legal title to recover. The right is available, in 
general, against the bankruptcy, insolvency, and 
private assignees of the husband, and may be 
actively enforced by the wife (1 L. C. 9, 87, 200, 
272, 372, 469 ; 2 Id. 48, 868, 883 ; 3 Id. 34, 36, 136, 
286). 

XV. Pirated copyright, — ^If, in the Long Vacation, 
copyright be pirated, the plaintiff should file a bill 
praying for an iijnnction to restrain the piracy, 
serve notice of the application for an injunction 
(applying for leave to give such notice for a par- 
ticular day), give the defendant copy of the affidavits, 
and serve copy of the bill on him. The time will 
depend upon Uie judge, who may not give an appoint- 
ment for a very early day. 



EXAMINATION ANSWERS. 
(TVtnt^ Term, 1868). 

CoMMOV Law (ante, p. 7). 
L Commencing action.— Personal actions are com- 
menced in the superior courts by suing out writs of 



summons (First Bk. 261'; 3 Steph. Com. 561, 4th 
edit.). 

U. Judgment for want of appearance — Evading 
perianal eervice, — ^Where a specially indorsed writ 
of summons has been served on a defendant, if he 
Ms to appear thereto, the plaintiff is entitled to 
sign judgment (First Bk.4 264). If the defendant 
(being within the jurisdiction) evade personal service 
of the writ, the plaintiff may apply, upon affidavit 
that reasonable, efforts have been made to effect 
personal service, and either that the writ has come 
to the knowledge of the defendant, or that he wilfully 
evades service, and has not appeared, to dispense 
with personal service and for liberty to proceed with 
the action as if such service had been effected, which 
will, in a proper case be ordered (2 L. C. 402 ; . 
First Bk. 263 ; 3 Steph. Com. 563, 4th edit.) 

III. Local and personal actione, — Local actions are 
those in which the plaintiff must lay his venue in a 
particular county, with a view to the trial being had 
there ; transitory actions are where the plaintiff may 
lay his venue and try his cause in any county 
(4 L. C. 400 i 8 Stei^. Com. 461, 462, 4th edit. ; 
First Bk. 266). 

IV. Time for declaring, — ^A plaintiff must declare 
within twelve months, otherwise .the cause will be 
out of court (First Bk. 267 ; C. L. P. Act, 1862, 
s. 68; 1 L. C. 344, 419). 

V. Particulari not delivered. — Where in an action ' 
for goods sold and delivered, the writ 19 not specially 
indorsed, and the plaintiff neglects to deliver par- 
ticulars of demand, the defendant should apply to 
a judge at chambers for the delivery of such par- 
ticulars. The plaintiff will not be allowed any costs 
in respect of such summons or of the particulars 
(Reg. Gen. Hil. T. 1863, pi. 19), 

VI. Plea of never indebted, — The plea of " never 
indebted *^ puts in issue only the matters of fact 
from which the liability of the defendant arises: 
thus, in an action for goods sold and delivered, 
«* never indebted ** will operate merely as a denial 
of the sale and delivery in point of fact (Plead. Kul. 
Hil. T. 1853, pi. 6 ; 1 L. C. 436 ; First Bk. 267 ; 
3 Steph. Com. 572, 673, 4th edit.). 

VII. Objection to pleading, — An objection to the 
validity of a pleading is raised by a demurrer. 
Objections to the insufficiency are made by motion, 
arrest of judgment, or for judgment turn ohstante 
veredicto (WUl Plead, ch. 13). 

Vin. Traverse and plea in confession and avoid' 
ance, — ^A plea which denies some essential part of 
the declaration is said to be a traverse; as to a 
declaration in debt for goods sold and delivered, a 
plea that the defendant was never indebted is a 
traverse — t. e., a denial of the sale and delivery. 
A plea in confession and avoidance admits the 
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declaration to be tnie, but shows some new matter 
not mentioned in tiie declaration which destroys the 
plaintiff's right of action as a plea of payment to a 
similar declaration, which, whilst . admitting Che sale 
and delivery, avoids them by showing matter of 
discharge (First Bk. 267 ; 2 L. C. 402 ; Will. Plead. 
86—88 ; d Steph. 578, 4tii edit.). 

IX. Pdryment musl be pleaded.—lt is expressly 
provided by the Plead. Kul. of T. T. 1868, pi. 74^ 
that payment shall not in any case be given in 
evidence in reduction of damages, or of the debt, but 
must be pleaded in bar. 

X. Attendance of wUneu, —The attendance of a 
witness at a trialis secured by a writ of subpoena-^-of 
which there are two sorts: one simply ad tesHfi- 
candvm^ the other to produce documents. 

XI. Essentials of simple cantraet^Exeeufary can- 
tract. — ^The essentials of a simple contract are 
parties, mutuality, a consideration, <and in some 
instances a writing signed under hand (Princ. Com. 
L. 181, 184, 186). An executory contract is one 
where something is agreed to be done at a subse- 
quent period, and until which no actual property 
passes (First Bk. 206 [ 2 Steph. Com. 67, 4tb edit. ; 
Wm. Plead. 61). 

XII. Statute of Prauds^^See, 4.— The 4th section 
of the Statute of Frauds requires a meAiorandum in 
writing signed by the party to be charged, / hit 
agent, in tihe Avowing cases :— 1. Where a personal 
representative promises to answer damages out of his 
own estate ; 2. In the case of a guarantee of the debt 
of another; 8. Where the consideration of the 
agreement is marriage; 4. Where the contract 
concerns realty, or any interest therein ; 6. Where 
the contract is not to be -performed within a year 
from the making thereof (Princ. Com. L. 136, et. 
seq.; 2 Steph. Com. 64, 66, 4th edit. ; -Will. Plead. 
47 ; P. Bk. 206). By the 19 k 20 Vic. c. 97, s. 8, 
it is no longer necessary that the consideration should 
be expressed in a guarantee (Princ. Com. L. 162, 
168 ; 8 L. C. 88, 90>. 

Xm. New trial — Verdict against evidence — Costs, — 
By the C. L. P. Act, 1864, s. 44, when a new trial is 
granted on the ground that the verdict was against 
evidence, the costs of the first trial are to abide the 
event, unless the court otherwise orders. By " the 
event ** is meant the ultimate event of the cause ; 
and, therefore, if the verdict, at the second trial, be 
set aside, and, on the third trial, the ultimate event 
be the same as on the first trial, the party will be 
entitled to the costs of the first trial' (Meule v. 
Goddard, 6 B. & A. 766 ; see Gibbons v. Phillips, 
8 B. & C. 487^ Abbott v. Bult, 1 Jur. N. S. 93; 
Evans v. Robinson, 11 Ex. R. 40 ; 24 L. J. Ex. 212). 

XrV. Lost bUl of exchange, — ^To prevent a defen- 
dant sued on a negotiable bill from setting up the 



loss of the bill, the plaintiff should offer him a satis- 
factory indemnity (I L. C. 14; C. L. P. Act, 1864, 
s. 87 ; Princ. Com. L. 127, 128 ; see Arranguron v 
Sc., 28 L. T. R. 106). 

XV. BiU of exchange — Cheque — Crnss^4 cheque, — 
A bill of exchange is a written order or request for 
payment of a sum of money to the person mentioned 
therein, or to order, &c. (Petb v. Reynolds, 18 
Jur. 472 ; 2 Steph. Com. 112, 4th edit.). A cheque 
is a siDiilar instrument made payable to hearer, and 
drawn by a customer on his banker. When made 
payable to *^ order,*^ as is sometimes done, it is not 
properly a cheque. The crossing a cheque with a 
banker^s name has the effect of preventing its bein'* 
payable except through a banker. The banker 
cannot disregard the crossing, though it has been 
held that the crossing forms no part of the cheque, 
and if erased before presentment to the banker, the 
latter is justified in paying it, though the presenter 
be not a banker (Simmonds v. Ta^rlor, 2 Jur. N. S. 
1806 ; 6 Week. Rep. 184, 648; 4 L. G. 109, 289). 

Eoumr (ante, p. 8). 

L Setllement hy mybnlr.— The 18 & 19 Yic o. 48* 
ss. 1, 8, authorises iafimts in contemplation of mar- 
riage, with the sanetkm of the Court of Chancery, 
to be given on petition,^ without, the institution of a 
suit Of males, at any time after the age of twenty, 
and if fenlales, at any time after the age of seven- 
teen), to make bmding setUements of all or any part 
of their real or personal property, or property over 
which they may have any power of appointment 
But as to appointments under a power, or any dis- 
entailing assurance which may have been executed 
by the infant tenant in tail under the provisions of 
the act, it is providcid that in case the infant dies 
under twenty-one, such appointment or disentailing 
assurance shall be absolutely void Tsec 2 ; 3 L. C. 
215,262; F. ^k. 111). 

n. Remuneratton of trustees. — ^Trustees are not 
allowed by courts of equity to receive any remune- 
ration for, or to derive any profit from, the per- 
formance of their duties. The creator of the trust 
may empower them to charge for their trouble, and 
it is very common to do so in the cases of solicitors, 
auctioneers, &c. (Douglas v. Archbutt, St Law Tin* 
Rep, 877 ; 4 L. C. 377). 

m. Specific performance, part performance. — 
Acts of part performance are the delivery of posses-' 
sion by the vendor, the acceptance of possession by 
the purchaser ; so retention of possession after the 
expiration of the purchaser's tenancy, supposing in 
each of these cases that the parties have placed 
themselves in a position different from that which, 
according to their legal rights, they would be in if 
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there were no oontnct (Dale ▼. Hamilton, 5 Hare, 
381 ; Dart*8 Vend. 655, 666, 3rd edit). 

IV. Specific performance^ price to he fixed by arhi- 
fra<Boii.---Court8 of equity will not decree apeeific 
performance of an agreement for the sale or purchase 
of an estate at a raluation to be made by a third 
party, unless such valuation has been actually made 
(Darbey t. Whittaker, 5 Week. Rep. 772; 4 
L. G. 41). 

y. Tenant for Ufe^ cutting timber^ tujunetim^ pro- 
dnce of any eaU — Courts of equity will restrain a 
tenant for life unimpeachable for waste from cutting 
down ornamental timber (Todor's Real Prop. 68 ; 
1 L. G. 55 ; 3 Id. 44, 285). If the tenant should 
cut down any such timber, and sell the same, the 
money would belong to the person who should in the 
erent be the first owner of the inheritance, and not 
to the first owner of the inheritance tn esse (see 
Lushington ▼. Boldero, 13 Beav. 418; Tudor, 69). 

VL Arrears of annuity. — ^Where an annuity is 
secured by a charge only on real estate, as against 
the land, six years only can be claimed ; if there be 
a tenn of years limited to a trustee, the whole 
arrears may be claimed; on a personal covenant 
twenty years^ arrears may be obtained (Dart*8 Vend. 
249, 251, note, 263, 264, drd edit. ; Hunter ▼. 
Nockolds, 1 Mac & G. 640 ; Snow y. Booth, 2 Jur. 
N. S. 244; 2 L. C. 343). 

Vn. Demee subject to mortgage. — ^If a testator, 
dying after the 31st December, 1854, devise real 
estate in fee, subject to a mortgage, the devisee, in 
theabsenceof any contrary declaration or intention, 
will have to bear the mortgage debt (F. Bk. 149 ; 
ilsher*s Mortg. 398, 399; 5 Week Rep. 187; 5 
Bacon's Abr. 640 et seq., 7th ed.). 

VIIL Surplus sale moneys under power in mort- 
gage, — If^ under a power of sale in a mortgage, an 
estate be sold after the death of the mortgagor, it 
will be real estate, notwithstanding the direction to 
pay to the executors or administrators : because the 
equity of redemption has descended ; but if the sale 
be in the lifetime of the mortgagor, the personal 
repftsentative will be entitled (Fisher's Mortg. 641 ; 
Wright V. Rose, 2 Sim.^ Stu. 823). 

IX. Time to answer. — ^A defendant has fourteen 
davs' time to answer the interrogatories to. a bill, the 
time being computed from the delivery of a copy of 
the interrogatories (I9th Ord. of 7 Aug. 1852). 

X. Interrogatories to plaintiff. — In lieu of filing a 
eross-bill for discovery, the defendant may file in- 
terrogatories for the plaintifi^s examination (15 & 16 
Vic c. 86, s. 19). 

XL EnrolUng decree. — xbe entolmmt of a decree 
of the Master of the Rolls or of one of the Vice- 
Chancellors is to prevent a re-hearing on appeal to 
the Ckrart of Appeal. It, in effect, prevents any 



appeal except to the House of Lords (1 L. C. 439 ; 
F. Bk. 290). 

XII. Preventing enrolment of decree, — ^To prevent 
the enrolment of a decree a caveat should be entered 
with the proper officer of the court (Decree Ord. 
7 Aug. 1852, pi. 4). 

XIII. Consent of feme covert to Oisposuum of fund. 
— rA fund in court to the credit of a feme covert 
will not be paid out without her consent ; if she live 
in, or will come to, town, her exunination is taken 
by the judge in court ; if she reside in the country, 
a commission may issue for her examination by com- 
missioners. There must be an affidavit of there 
being no settlement affiscting the fund (Danidrs 
Pract. 94—100, 2nd edit.). 

XTV. Security for costf.— Security for costs is 
required where the plaintiff resides out of the juris- 
diction of the court, or is misde9cribed in the bill 
(3 L.*C. 93, 128, 297, 318; Manby v. Bewicke, 2 
Jur. N. S. 671). 

XV. Order totaxbiH of costs.— An order of course 
to tax a solicitor's bill of costs may be obtained by 
the client within one month from its delivery, and 
a similar order may be obtained within twelve 
months, by either the solicitor or the client if 
there have been no payment, verdict, &c. (6 & 7 
WiU. 4, c. 78, a. 37 ; Whitworth, 493 ; 2 Dan. 
1749, 2nd edit.). 

Bankbxtftct (ante^ p. 9). 

I Declaration of insolvency. — A declaration of 
insolvency is available as an act of bankruptcy for 
two months alter the filing thereof ^12 & 13 Vic. 
c. 106, s. 70 ; Key, Bank. 44). 

n. Showing cause against adjudication.— A trader 
b allowed seven days, or such ext^ded time, not 
exceeding fourteen days, as the court shall allow, 
from the service of the duplicate of abjudication, to 
show cause to the court against the validity of such 
acyudication (12 & 13 Vic. c. 106, s. 104- Key, 
Bank. 51). 

III. Assignments for benefit of creditors.- Section 
68 of the Bankruptcy Consolidation Act enacts, 
that if an> trader shall execute any conveyance ox 
assignment by deed of all his estate and effects to a 
trustee or trustees for the benefit of all the creditors 
of such trader, the execution of such deed shall not 
be deemed an act of bankruptcy, unless a petition 
for abjudication of bankruptcy be filed within three 
months fix>m the execution thereof, provided such 
deed shall be executed by every such trustee, within 
fifteen days after the executionthereof by the trader, 
and the execution by the trader and by every such 
trustee be attested by an attorney or solicitor^ and 
notice thereof be given within one month after the 
execution thereof by such trader, in case such trader 
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reside in I^ondon, or within forty miles thereof, in 
the London Gazette^ and also in two London daily 
newspapers, and in case such trader does not^reside 
^vithin forty miles of I^ndon, then in the 'Xondon 
Gazette^ and in one London daily newspaper, and 
one provincial newspaper published near to such 
trader's residence ; and such notice shall contain the 
date and execution of such deed, and the name and 
place of abode respectively of every such trustee and 
attorney, or solicitor (1 LaAv Chron. 196, 263, 440). 

IV. Sei'vice of trader-debtor's summons, — ^The sum- 
mons must be personally served .on the trader, at 
least four days before the time for appearing therein 
mentioned, . and between the hours of 9 a.ra. and 
9 p.nfc <Rulesrof 19 Oct. 1862, pi. 74—77). 

Y. Disp^ng adjudication after advertisement — An 
-adjudication.'must, after, -advertisement, be disputed 
by the bankrupt within 4he following times i- if 
within the United Kingdom, within two mojtiths 
(1* Law Chi^n. 153) ; if in any other part of Europe, 
withi(i three months; if elsewhere, within twelve 
months (Key, Bankr. 51, 52; 12 & 13 Vic, o. 106, 
8. 283). ' 

VI. Neglect to dilute adjudication.^If no pro- 
: cdedings be taken \)y a bankrupt ^ithiri the proper 

time to dispute^ the ^^judication, .the Gazette con- 
taining such advertisement is conclusive evidence in 
all cases as against such bankrupt, and in all actions 
at law or juita in equity brought by the assignees 
for any debt or demand for which such bankrupt 
might have sustained any action or suit had he not 
been adjudged bankrupt, that he became bankrupt 
before the date and filing the petition for adjudication, 
and that such petition was filed on the day on which 
the same is stated in the Gazette to bear date (12 & 13 
Vic. c. 106, s. 233). 

VII. Hent, distress, — A landlord may, afler peti- 
tion, distrain for one year's rent accrued before peti- 
tion (Briggs v. Lowry, 8 M. & W. 729 ; Newton v. 
Scott, 9 M. & W. 434 ; as to distress before petition, 
see Wise, 384 ; 20 Law Tim. 267). 

VIII. Judgment debt^ charge on banh^pt^s estate, — 
Judgment creditors, where the judgment has not 
been entered up for one year at least before the 
bankruptcy, ajid execution has not beeu. e;cecuted, 
are not entitled to any priority over the other cre- 
ditors. This is the result of the joint operation of 
8. .13 of the 1 & 2 Vic. c. 110, and ss. 133, 184. The 
13th section of the 1 & 2 Vic. c. 110, is the one 
giving the effect of a charge in equity on real estate 

'to judgments, and it contains an express clause that 
such charge in equity shall not operate to give the 
jtidgmept creditor any preference in case of the 
bankruptcy of the person against whom judgment 
ah^U have been entered up, unless such judgment 
sTiali have been entered up one year at h^ast before 



the bankniptqf. Audit should seem that the judg- 
ment should be registered, as the 2 & 3 Vic. c. 11, 
s. 6, does not save the effect of a non-registered 
judgment as against the assignees or the other 
creditors of the bankrupt. The 184th section of the 
Consolidation Act enacts, that no creditor having 
security for fiis debt, shall receive upon any such 
security or attachment more than a rateable part of 
such debt, except in respect of any execution or 
extent served and levied by seizure and sale upon, 
or any mortgage of, or Uen upon, any part of the 
property o^ such bankrupt before the filing of the. 
petition for acyudication (sa^ s.^ld3, which, as to 
lands, requires seizure only). 

IX. Crown's right — Extent,— ^^%lk respect to 
extents, it was settled that the bankrupt's property 
was bound by an extent tested fte/bre the appoint- 
ment of the assignees, their title no^ relating back to 
the act of bankruptcy as against the Crown ; but it 

1 would seem that s. 184 of the Consolidation Act, 
depriving a creditor in respect of any execution or 
extent served and levied by seizure and spU of the 
bankrupt'-s effects of priority, has deprived the Crown 
of any rights except where the goods are iold before 
the date of the petition for adjudication, or, as to 

' tands^' are seized before that time (see s. 183 ; also, 
s. 127, providing for the case of the bankrupt by 
fraud making himdelf an accountant of the Crown ; 
Key, Bankr. 67^ 68 ; Wise, 199, 2nd edit). 

X. Evidence^ proceedings in hanhruptcg, — In order 
that proceedings in bankruptcy may be given in evi- 
dence^ they should be sealed with the seal of the 
court, or a copy thereof should be obtained so sealed 
(12 & 13 Vic. c. 106, 88. 236 — 242; 8 & 9 Vic. 
c. 113, s. 1 ; 14 & 15 Vic. c. 99 ; Wise, 260, 263). 

XI. Arrangements by deed — Non-signing creditors 
bound, — Where a deed of arrangement has been 
executed by six-sevenths in number and value of the 
creditors, whose debts amount to £10 and upwards, in 
order to render it effectual against creditors who 
have not signed it >vithin three months after notice 
thereof, the trader should petition for^ and obtain 
from the court an order or certificate that such deed 
has been duly signed by the majority of the creditors, 
giving the creditors fourteen days* notice of the appli- 
cation (12 & 13 Vic. c. 106, 8. 225). 

XII. Deed of arrangement — A II property distributed, 
— The deed of arrangement must provide for the 
distribution of all the debtor's estate amongst all his 
creditors, and not those only who execute deed 
(F. Bk. 222 ; Larpent v. B., 24 L. J. Q. B. 801 ; 
Bloomer v. D., 26 L. J. C. P. 214 ; 4 L. C. 126). 

XIII. Protection refused — Execution,*^By s. 267 
of the Consolidation Act, the assignees are to be 
deemed judgment creditors of the bankrupt for the 
total amount of his debts ; and every creiUtor^ af\er 
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proof of his debt, is also to be deemed a judgment* 
creditor of the bankrupt to the amount of bis proof. 
The section then goes on to enact that the court, 
when it shall have refused to grant the bankrupt 
any further protection, or shall have refused or sus- 
pended his certificate, shall, on the application of such 
assignees, or of any creditor, gnnth certificate under 
the seal of the court in the form contained in sche- 
dule (B a.) to the act annexed, and every such certi- 
ficate shall have the effect of a judgment entered up 
in one of her Majesty's superior courts of common 
law at Westminster un^t/ the allowance of the cer- 
tificate of conformity of such bankrupt ; and the 
aij^gnees, or the creditor to whom, according to such 
certificate, the bankrupt shall be indebted as therein 
mentioned, shall be thereupon entitled to issue and 
enforce a writ of execution against the hoibj of such 
bankrupt; and the production of any such certificate 
to the proper officer of any such superior court shall 
be sufficient authority to him to issue and seal such 
writ. 

XTV. Proofs Uability to pay on contingency. — 
Where the bankrupt has incurred a liability to pay 
money upon a contingency, which has n«l happened 
before the filing of the petition, the party with whom 
such liability has been contracted may enter a clainiy 
which must be ripened into a proof within six months 
after the filing of the petition (see 12 & 13 Vic. c. 106, 
s. 178). 

^XV. Annidling^ composition, — A bankruptcy may 
be annulled after the bankrupt has passed his last 
examination, if nine-tenths in number and value of 
the creditors assembled at two advertised meetings 
will agree- to accept a composition. Upon the ac- 
ceptance of such offer being testified to tlie court in 
writing, it may annul the adjudication, and dismiss 
the petition for adjudication. All the creditors are 
bound to accept the agreed composition (12 & 13 
Vic c. 106, s. 230). 

Criminal Law (awte, p. 9). 

I. Criminal courtsL — ^The jurisdiction in criminal 
matters is not exercisable by all the superior courts 
at Westminster, but by the Court of Queen*s Bench 
alone. 

II. Proceedings to tiial. — Where an accused person 
is committed to prison to take his trial at the ensuing 
assizes, the next thing is to *have an indictment 
prepared and presented to the grand jury. If found 
by them, witnesses are subpoenaed, if necessary, and 
brief delivered, with copy of depositions, to counsel. 

III. Game, limited time.— By the 9 Geo. 4, c. 69, 
B. 4, prosecutions for offences relating to game, 
must, if summary, be commenced within six calendar 
months from the offence; if by indictment, within 
twelve calendar moiflhs. 



IV. Sessions, p^rfury, forgery. — ^Neither the petty 
nor the quarter sessions has jurisdictionin cases of 
perjury or forgery (5 & 6 Vic. c. 88, s. 81 ; F. Bk. 
374 ; 4 Stcph. Com. 883, note, 4th ed.). 

V. Quashing indictment after conviction. — ^An in- 
dictment cannot h€ quashed after the conviction of 
the accused (B. v. Webb, 3 Burr. 1468; K. y. 
Smith, 2 M. & Rob. 109; Rose. Cr. £v. 222, 4th 
ed. ; Com. Dig. tit. Indictment, H. ; Archb. Crim. 
£v. 63, 8th ed.). 

VI. Traversing indictment. — Where a prisoner 
desires to traverse an indictment, he should instruct 
counsel to apply to the court for leave to traverse 
the indictment, setting forth that he has not had 
time to prepare for his defence, or is- not ready, &c« 
(14 & 15 Vic. c. 100^ s. 27; Key, Crim. L. 108). 

VII. Indictment found at sessions tried at assizes. 
In order that an indictment found at the sessions 
may be transmitted for trial at the sessions, a writ 
of certiorari should be issued (see 5 & 6 Will. 4, 
0. 33, s. 1; Key, Crim. L. 96, 97). 

VIII. Certiorari, security. — The writ of certiorari 
is not demandable as of right by an accused person 
(Key Exam. Ques. 96, 97 ; 4 Steph. Com. 452, 
4th ed. ; F. Bk. 342). 

IX. Cattle, killing, maiming, {^. — ^By the 7 & 8 
Geo. 4, c. 30, s. 16, killing or maiming cattle is a 
felony. 

X. Conspiracy, numher of ptrmms. — ^In order to 
support an indictment for conspiracy it must be 
shown that two persons at least were concemed in 
the commission of the offence (Dickin. Quart. Sess. 
338, 5th edit. ; Strange, 193). But a single person 
may be indicted alone if it be alleged that be 
conspired with another, or others, whether known 
or unknown (Rex. v. Cook, 5 Butt. & Cress. 538 ; 
3 Burr. 1262). An indictment for conspiracy 
charged that A., B., and C, did conspire together, 
and with divers other persons to the jurors unknown, 
&c. No evidence was offered affecting any other 
persons than A., B., and C. The jury found A. 
guilty, but acquitted B. and C, and being of opinion 
that either B. or C. was guilty, but not being able 
to determine which of the two, it was held (Erie, J., 
diss.), that the verdict was inconsistent, and that A. 
was entitled to an acquittal (Reg. y. Thompson, 
5 Cox's Crim. Cas. 166). 

XI. Perjury, number of witnesses. — In order to 
obtain a conviction for perjury two witnesses are 
necessary. This is founded on the reasonableness 
of requiring more than a mere counter-denial, which 
one witness only can give,, and so there would be 
only one oath agunst another (4 Black. Com. 358 ; 
Archb. Crim. Plead, and Evid. 155, 568, dth edit.). 
However, it will be sufficient that the perjury be 
directly proved by one witness, and corroborative 
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eridenee on some partieular point be given by 
another (vide R. ▼. Majhew, 6 Car. & P. 815; R. 
v. Yates, ib. 132; R. v. Parker, 1 Car. ft^M. 639; 
Reg. V. Roberts, 2 Car. & Kirw. 607); and* where 
the alleged perjury consists in the defendant's 
having contradicted what he himself swore on a 
former occasion, the testimony of a single witness 
in support of the defendant's own original statement 
will support a conviction (R. t. Harris, 5 B. & Aid. 
929; but see contra, Reg. v. Wheatland, 8 Car. & 
Pay. 238, per Gumey, B.). 

Xn. Witness in custody. — ^Where a witness is in 
custody, his attendance is compelled by vrrit of 
habeas corpus ad tesHficandum (Axchb. Grim. Plead, 
and Evid. 167, 8th ed.; Roscoe's Evid. 132, 9th 
edit.); 

XIIL SUating will or Htle-deed.'-By the 7 & 8 
Geo. 4, c. 29, ss. 22, 23, to steal* a will or any title- 
deed is a misdemeanor (Key,. Exam. Grim. L. 32; 
F. Bk. 320; 4 Sieph. Com. 191, note). 

Xiy, Stealing Utter or mone^ out of letter. — ^By 
the 7 Will. 4, and 1 Vic. e. 36, s. 26, a person 
employed \mder the post-office stealing, &c., a post 
letter, or money, valuable security, &c., thereout, is 
guilty of a felony (4 Steph. Com. 204, 4th ed.; F. 
Bk. 324). 

Xy. MaUdous injuries to trees, j-c.-^By tne 7 & 8 
Geo. 4, c 30, ft. 19, maliciously destroying or 
damaging trees,, shrubs, or underwood gprowing in 
certain situations, if the value exceed £1, is a felony; 
and so it is where they are growing elsewhere if the 
value exceed £5 (F. Bk. 324, 326 ; 4 Steph. Com. 
.209, 4th edit ; Charter v. Greame, 13 Q. B. R. 216; 
R. y. Whiteman, 1 Dears. C. G. R. 363). 



POPULAR ERRORS CONCERNING LAW 
AND LAWYERS. 

Mr. W. D. Lewis, the reputed author of the pro- 
posed system of Registration of Titles, has read a 
paper before the »Turidical Society on the subject' of 
"Popular Lrrors concerning Law and Lawyers," 
from which we take the foUowiug extracts, which 
will suffice to give a pretty accurate notion of the 
general views of that gentleman. He observed, that 
it waa unnecessary to notice at any length the Tulgar 
abuse which it suited an inferior portion of the press 
to inculcate concerning law and lawyers. That 
judges have delighted in tyranny, and have invented 
forms to deceive the ignorant and entrap the unwary 
. — that practising lawyers are harpies and knaves — 
that they purposely keep the law unintelligible—that 
they recklessly drive men into litigation, and in the 
management of their clients' concerns seek only their 



own selfish ends : all these, and such as these, were 
accusations so ludicrously extravagant and wild, that 
it would almost imply a similar, degree of mental 
aberration on the reader's part, were any serious 
answer offered to them. Nothing more need be said 
than that judges and lawyers did exist, and always 
had existed, in civilised eommunities — a phenomemmt 
surely, which must be capable of some explanatioii, 
showing their vocation to be consistent with the 
well-being of society. The rebuke of a great writer 
was, perhaps, almost too complimentary to the class 
spoken of, when he said that the vices of professions 
had been "handled rather in a satire* and cynically, 
than seriously and wisely, for men have rather sought 
by wit to deride and traduce much of that which is 
good in professions, than with judgment to discover 
and sever that which is corrupt.'* It^was, however, 
some compensation to know that a man of such genial 
aspirations for the common good as the late Sydney 
Smith could say of lawyere, ."Some of the greatest 
and most idiportaiit interests of the world are com- 
mitted to your care — you are our protecton against 
the encroachments of power — yon are the preservers 
of freedom, the defendera of weakness, the nn- 
ravellen of ciinning, the investigatora of artifice, the 
humblen of pride, and the scourgers of oppression. 
When you are ^ent, the sword leaps from its 
scabbard, and nations are given up to the madness 
of internal strife.** 

The next mistake to be noticed is, the common 
dinpposition that law is, or ought to be, in all cases 
conformable to moral, or, as it is sometimes called, 
natural justice. According to this theory, if one man 
owes anotner a sum of money, it ought to be abso- 
lutely impossible from any cause, as the result of an 
action, that the debtor should not.be ordered to pay. 
MThether the name of the one or the other is mis-stated ' 
in the claim ; whether the ground of the daim is cor- 
rectly assigned or not ; whether the money has been 
owing a long or only a very short time; whether the 
promise to pay it was in writing or not ; whether it 
was a promise in the way of gift or for value received : 
all these, according to the hypothesis alluded to, are 
immaterial considerations. The common poj^le 
forget the confusion, {injustice, and oppression, which 
would ensue, if claimants could succeed, no matter 
how they mis-stated the names of the parties or the 
d^iise of the demand; they forget that every one 
upon, whom a claim is made is entitled to be told 
upon what ground it is made ; otherwise he is induced 
to address his evidence to a point which turns out to 
be* the wrong one ; and it would be uiyust to surprise 
him at the last moment, and allow the claimant to 
shift the ground of the dispute, |and substitute a 
new issue. Yet this is neither more or less than the 
much abused system of pleading. They forget that 
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where a claim haa been dormant for a long time, 
witnesses may be dead, or their memory may fail ; 
and that consequently it is wholesome policy to 
require that persons who have claims should be 
prompt in enforcing them, and thus to discourage the 
raking up of old disputes. 

Yet how common it b to find eren gifted and edu- 
cated men lending themseWcs, in their published 
works, to abuse of the law, on account of justice 
failing in individual cases from an adherence to formr 
and technicalities. Amongst these Idr, Dickens may 
. be particularly mentioned. In his ** Bleak House," 
and his *' Household Words," he has been constantly 
produdng some imaginaiy case of justice being 
defeated by an error in pleading or by defect in a 
form. The slightest consideration would lead his 
readers to see that without these forms, without this 
adherence to method and system, the administration 
of justice would be mere and simple tyranny. Ho^ 
much more worthy of the high talents of such men 
would it be to exposi and correct ignorant popular 
fallacies, than so readily to follow inrtheir wake t 

Another popular error is the Very common one 
that the law is always to be found in some Act of 
Parliament, whereas a great portion of our laws 
derive their force merely firom the custom of the 
realm, the common law, and have never become 
otherwise connected with legislation than as having 
been received as a graft, it may be, or some proviso 
or exception. What statute primarily ordains trials 
by jury ? AVhat statute is the foundation of the rule 
of primogeniture in descent? What statute enacts 
categorically that one man may transfer his land to 
another? - How large a proportion of law depends 
entirely upon that array <^ maxima^ no trace of which 
win be found in any Act cf Parliament, except in 
clauses intended to be supplementary merely to 
existing principles and rules? 

Again, it is supposed that the law elicits and 
insists upon knowing the truth of a case, at whatever 
risk, and at all hazards. And yet the law does say, 
that even truth maybe purchased too dearly. Even 
truth, it declares, may be insisted on to the sacrifice 
of interests which society holds no less dear, no less 
sacred. ' Accordingly there are four cases in which 
the law advisedly and deliberately re/rains from 
exhausting the means at its disposal for ascertaining 
the truth. First, in the trial of a civil right, the law 
does not compel a suitor to relate anything which 
has passed between himself and his legal adviser as 
to the matter in dispute, whether verbaUy or in 
writing. Jbremy Bentham has not hesitated to term 
this legal exemption **a pretence for defeating 
justice." But it will be. sufficient on this interesting 
and important question to refer to what has been 
laid down by Lord Brougham in the cases of Bolton 



T. The Corporation of Liverpool (1 Myl. « K. 941) ; 
and Greenhough ▼. Gaskell (1 Myl. & K. 101) ; «nd 
by Lord Lyndhurst in Herring y. Clobery (1 Phill. 
96). Secondly, the law does not compel a wife to 
state what has been communicated to her by her 
husband, or the husband to state what he has heard 
ttom his w}fe, in the matter of a civil dispute affecting 
either the one ot the other (see the observations of 
Lord Langdale on this subject in the case of Langley 
y. Fisher, 5 Beav. 445, and the recent alteration in 
the law by the statute 16 & 17 Vic. c. 83). The 
considerations which in this case have induced the 
law to deprive itself of the means of ascertaining the 
truth firom the husband, or firom the wife, must be 
obvious to every apprehension. They are consider* 
ations of the highest, the holiest order ; they are 
indispensable to the comfort, the confidence, the 
sanctity— I had almost said the very being— of 
domestic life. Alas 1 that Bentham could find it in 
his heart to say of this doctrine that it ^' converts, 
or seeks to convert, the home of eyery man into a 
nursery of unpunishable crimes." The third case 
is, that the law does not require any man^ whether 
as witness or as defendant to a suit, to state anything 
which will subject him to a criminal penalty or 
charge (on this point see Lord Hardwicke*s obser* 
yations in Harrison v. Southcote, 1 Atk. 639 ; ^nd 
those of Lord Eldon in Paxton y. Douglass, 19 Ver. 
226). This principle, however, apparently so 
necessary and righteous, has not been allowed to 
pass unchallenged. The fourth is that in which the 
law does not require or permit a person charged 
with a crime to answer any questions respecting the 
offence imputed to him. A, principle which could 
more nobly distinguish and elevate the jurisprudence 
of any country, it is impossible to conceive. The 
protection thus afforded to defendants and prisoners 
does hot, however, depend upon statute, but upon 
ancient principles (see the recent statute of the 
14 & 15 Vic. c. 99). Bentham's descriptibn of the 
policy and reason of this last-mentioned exemption 
is, that it is a contriyance devised by lawyers for 
the purpose of "letting loose a yillain one term 
in order that he may bring custom the next — a sort 
of bag-fox, nursed by the common hunt at West- 
minster." 

Another branch of jurisprudence upon which much 
popular misapprehension exists is the nature and 
office of Equity, The common notion with reference 
to equity is, that whatever in the way of property a 
man ought to have in conscience, equity will give 
him. Equity is supposed and believed to be a court 
of conscience, with no trammels of statute, of custom, 
or of rule — no trammels even of right, except what 
morals, in the. particular ca^e, may^^4e^lare to be 
right. Now it need not be denied, thartfae practice 
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of the chandellon of former times, and the expori 
tioDs given in old books, countenance this popnlar 
notion. Thus, in the fifth year of Queen Elizabeth 
it was ordei^ed by Sir Nicholas Bacon, L.K., that 
*'' if the plaintiff and his wife will recal some 
slanderous words uttered by them as regards the 
defendant, their suit may be referred to men of 
understanding, to be indifferently chosen ; if they 
refuse, their bill is to be dismissed, and they may 
get what they can at the common law.*' In a suit 
in 1573, by a daughter against her mother for a 
legacy, it was ordered by Sir N. Bacon, that the 
plaintiff, in a humble manner, seek the favour and 
friendsliip of the defendant her mother, and then 
the defendant was ordered to pay 150 marks to the 
plaintiff, in satisfaction of her legacy of 500 marks. 
In the third yesx of Edward VI., Lord Rich being 
chancellor, ordared that ** the plaintiff shall publicly 
on his knees, ask forgiveness of the defendant ; and 
also at Daventry, openly on such marketrday as the 
Lord Chancellor shall appoint, and besides pay £10 
to the defendant.*' But it is unnecessiry to say that* 
of late years, no judge of equity has ever conceived 
himself to be invested with any such latitude of 
jurisdiction or discretion as was assumed in these 
curious orders. Equity is indeed a court of con- 
science, because all its ordinary jurisdiction is 
exercised in cases where, on the ground of conscience, 
it would be unjust to put in force the positive law. 
But these cases are defined and ascertained by 
doctrines long since settled, the limits of which are 
ias clearly marked out as any of the legal rules to 
which they are supplementary. No new head of' 
equity can be opened at the present day. It is 
curious, however, to observe that no distinct point 
of time can be siSsigned when the heads of equity 
were finally ascertained and settled— when the 
principles of equity interference were declared not 
to admit of further extension. It is also a remarkable 
circumstance, that equity has set its own bounds to 
its encroachments upon the law. Whilst equity has 
boldly said it will not suffer a just right to be without 
a remedy, and lias proclaimed that equality is equity 
•-^that he who comes into equity must do equity — 
and that things which ought to have been done shall, 
in the interest of equity, be looked upon as done ; 
it has, at the same time, checked itself by the 
qualifying rules, that where law has always been able 
to afford a complete remedy, equity has no jurisdiction 
— ^that equity follows the law — and that where there 
is equal equity, the law must prevail. 

The uncertainty of the law is the next of these 
common misapprehensions which occurs to be noticed. 
It is intended to be said that uncertainty has made 
the law a byword. No one, it is supposed, can ascer- 
Uun what his rights arc, or can be sure, when he has 



ascertained them, of socoessfhlly asserting them. 
The uncertainty complained of mi^ be either in the 
pmneiples and substantive provisions of the law, or in 
the actual issue and result of suits. That class of 
litigation may be at once dismissed which comes 
under the denomination of new cases. They must 
occur in all systems of law and in all countries ; 
under a code or under a Jaw of immemorial usage. 
But it may. be said that there is an element of uncer- 
tainty in that part of our jurisdiction called common 
law. The principles themselves are as definite, and 
precise in outline, as reasonable, just, and intelligent 
in speech ; but they are nowhere eategpricdly enun- 
ciated, Shall we then retain our common law ? is a 
question which affects the whole social and political 
fabric. I, for one, hope the day is far distant when 
the people of this country will consent to deprive 
themselves of those. invaluaHTe liberties which are 
intimately bound up with our common law, or will 
consent to be fettered by the terms of any code, 
however carefully or learnedly prepared. With 
regard to oar statutes, however, we need not hesitate to 
admit that their number is too great, and that their 
provisions are much too scattered and desultory. The 
charge of uncertainty, in truth, resolves itself into 
one of complexity. What, is really meant is, ibst 
the law is not in a state of primitive nmplidty. It 
does not deal with society upon a patriarchal basis. 
But in England, the refinement, the progress, the 
trade, and the agriculture of all other communities 
are concentrated and intensified. How then can its 
laws be simple and few, if they are at all ftithfblly 
addressed to the condition, or at all faithfhlly 
represent the interests, of the community? ''The 
higher the organism, the more complex its laws.** 
As Sir James Macintosh has observed, '' laws more 
complex than are necessary will only produce 
embarrassment; whereas laws more simple than the 
affairs which they regulate, occasion a defeat of 
justice." The other department of law against 
which the uncertainty is charged is the department 
of legal administration. The result of a suitor's 
cause is uncertain. One judge may think one thing, 
another may think something else. The suitor may 
be carried from court to court ; and the success on 
which he congratulated himself in some early stage 
of his litigation, he may at length be despoiled of, 
after years of delay and anxiety. Here lies, as I 
suspect, the secret of much of this complaint of 
uncertainty. In every litigation it must be that one 
party loses. One there must be that who is vexed and 
disappointed. He does not get something which he 
expects, or he loses something which he before 
pojigessed. The vexation, the loss, is tangible, 
l)er8onal, immediate. There is no compensation for 
it. Tlie costs are a sheer waste. Hope is gone. 
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Ileproach is forthwith heaped upon the practitioners, 
the courts, the judj^es, the system, that have been 
instruments in the long process that has ended in 
failure. All this is natural — ^it would be quixotic to 
look for anything else. But what becomes of the 
charge of uneertaiiUyf Is it to be supposed that 
in England the right of appeal will ever be given 
up? If fiot, why is not one judge to differ from 
another? Men differ in daily life upon the com- 
monest and plainest questions. One judge (the 
judge below) may be as gifted as another (the judge 
above), and quite jks likely to be right. But if the 
appeal exists, there can- be do right to quarrel with 
the result i^t)ie«gp^,;. merely -en account of some 
accidentia >;f«datio>i of 'tfdent among the individual 
judges;^ -ftfie/ifa^ Ibead of uncertainty remarked as 
being. attributed to law by the public is, the differ- 
ences of j^juhishnient awarded by particular judges. 
This complaint, however, scarcely deserves serious 
notice. Difference of opinion as to the heino'usness 
of particular crimes— difference t>f judgment in the 
estimate of causes of temptation and circumstances 
of conduct — are inevitable in any system of judica- 
cature under human control. Occasional error in 
judgment is likewise inevitable. Are not these 
differences among the ju^es even themselves a 
healthy and hopeful sign? Would any one wish 
the judges to agree beforehand upon a stereotyped 
form or term of punishment for particular offences ? 
A mistake, by no means common among unpro- 
fessional people, is the notion that ignorance of the 
la\/ is an excuse for the breach of it. But few will 
probably doubt that some such rule is unavoidable^ 
though they may consider that it renders necessary 
certain safeguards for the people. Selden says, 
** Ignorance of the law excuses no man ; not that all 
men know the law, but because. *tis an excuse every 
man will plead, and no man can tell how to confute 
him.'' 



SUMilARY OF DECISIONS. 



EQUrrY AND CONVEYANCING. 

ASSETS.— £^ttt7a&fc—jBrofcer's6oiic/—i4rfiiiww<ra- 
tion, — In an administration suit, the amount of the 
forfeiture of a broker's bond held to be equitable 
assets for the benefit of all the creditors, and not 
merely for fhose in respect of transactions of 
brokeage. ^aish v. Bryant^ 6 Week. Rep. 573. 

ATTORNEY AND CLIENT. —iittt&onVy to 
compromise — Specijic performance. — An attorney has 
no authority to compromise a suit without the 
consent of his client. If an agreement to com- 
promise is sought to be enforced in a court of equity, 
the case will be tried on the ordinary principles 



which guide the court in case of specific perform- 
ance. Sunn/en v. Stvin/en, 6 Week. Rep. 480. 

CONTRACT. — Certificate, condition precedent— 
Engineering contract — Arbitration clause-rJurisdittion 
of courts of law and equity excluded hy terms of the 
contract — Reference, — ^The following is a case showing 
how far the* courts of equity will hold a oimtraetor 
to the terms of his contract respecting a certificate 
frt>m the engineer, architect, &c., of the other party 
prior to his being entitle^ Xo re<^ver for work done 
under the contract. It is very common for con-' 
tractors on railways, &c.,. to stipulate that their 
employers shall be liable only to the amount which 
their engineer, architect, &c., shall fix for work done 
and plant taken at the termination of the contract, 
thus rendering tl)e enxployers liable, therefore, to 
nothing until an amount is so fixed, and then only 
subject to the ordinary special terms for deductions 
and delay specified in the contract. The law can 
only enforce rights under a contract according to 
that contract It is scarcely necessary to cite 
authorities on sucH -a point, but the reader may 
refer to Graflon v. The Eastern Counties Railway 
Company (8 Exch. 69!^),"where the contract, being 
to deliver to the satisfaction of the agent of the 
defendants, it was held that the promise was on 
condition that the agent was satisfied, and that no 
action lay for the price of the coke unless the 
condition were fulfilled. So in Milner v. Field 
(8 Exch. 589), the same point prevailed. In Ranger 
V. The Great Western Railway Company (5 Ho. of 
L. Cas. 73), the stipulation that the engineer should 
be the absolute judge during the progress of the 
works of the mode in which the contractor was 
discharging his duties was recognised both as valid 
and reasonable, though the engineer was a share- 
holder in the company; and in pp. 106, 107, the 
notion that accounts of the work done under a 
contract . of that kiature might be taken by the 
Master in Chancery instead of the engineer, on the 
groimd that the contract had been abandoned, 
was repudiated as erroneous. The stipulation is of 
great importance, for if the contractors can open a 
contract as on account of alterations and additions 
with mutual disputes, ^nd can insist that an account 
should be taken before a stranger of the entire 
works, which can ill be examined after completion, 
they may inflict litigation complicated, expensive, 
and doubtful in the extreme, an evil which .the 
stipulation relative to certificate is in such . contracts 
framed to avert. There were formerly some 
decisions against giving effect to clauses for referring 
all disputes and matters arising out of the contract 
to the engineer, architect, &c., of the employer, 
on the ground that their tendency was to (exclude 
other tribunals ; yet later decisions have limited 
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that doctrine. In Scott v. Avery (5 Ho. of L. Cas. 
811), such « refen:iice was held to bind to the 
extent of the instrument then in question. In 
liyingston v. Rdli (5 Ell. & Bl. 132)^ an action 
was maintained for refusing to fulfil snch an agree- 
ment to refer. These decisions are antliorities for 
holding that an a^^reement to refer a question of 
amoant, and to exclude the jurisdiction of the 
ordinaiy tribunals till the award should be made 
is Talid. In the following case it appeared that by 
a contract under which the plaintiffs^ who were 
eontractors, agreed to undertake the execution of 
extensive works for the defendants, a corporation, 
it was provided that It should be lawful for the 
corporation, in case the contra<!tor should fkil in the 
due performance of his undertaking, or should not 
exercise due diligence, &c., to detemune the contract 
by notice in writing, &c It was also provided, that 
any dispute or difference which might arise between 
the contracting parties should be referred to and 
settled by the engineer; that it should not be 
eompetent to either party to except at law or equity^ 
to his determination ; and that without the certificate 
of the engineer no money should be paid to tne 
plaintifis. The defendants afterwards by notice 
determined the contract, on the {alleged ground of 
want of due diligence ; Uie plaintiffs filed their bill 
against the corporation and the engineer, praying 
for a declaration that the latter was guilty of a fraud 
. against them, in withholding his certificates, and' 
for an account of all works done by the plaintiffs 
since the date of the last certificate, and of the 
amount due to them in respect thereof: Held, by 
Erie, J., upon the terms of the contract and the 
evidence, that the case was not one in which a jury 
would be directed to find a verdict for tbe plaintiiSTs. 
The conduct of the parties afforded no evidence of 
a right of action, either on the ground of waiving 
the conditions and departing fVom the original 
eontract, and substituting another, either expressed 
or implied, or on the ground of a wrong. Held, 
also, by Stuart, Y. C, that as there had not been 
on either side such a course of conduct as amounted 
to a substitution of some other terms of agreement ; 
and that, as it appeared by the evidence that the 
engineer had never revised to discharge his duty 
according to the contract, and had done nothing to dis- 
qualify himself, but was sull ready and wiUing to 
proceed and decide all matters at issue between the 
plaintiffs and the corporauon, there was no ground 
for the equitable interference of the court. Scott v. 
The Corporation of Liverpool^ 31 Law Tim, Rep. 
147. 

COVYnOLD.—Urdawfitl ousUr—Rdief^ Juris- 
dkaon, — ^The Court of Chancery nas concurrent 
jurisdiction with a court of law in the case of 



unlawful ouster by a lord of his copyhold tenant. 
Demurrer to a bill by convbold tenant against his 
lord for relief overruled. Andrew v. Uulte^ 81 Law 
Tim. Rep. 193. 

LEGACY. — Ademption of Ugacy — Prentmpdom 
against doMe portiom — AdnumbOity of parol evidence. 
— ^It is established that where in the case of a gift by 
will to a person firom one who stands in loco pareniU^ 
the presumption of law agamst double portions is 
raised by the circumstances attending the gift, into 
which the court is entitled to look, there evidence 
becomes admissible (but not before) as to the inten- 
tions with which the gift was made (see Kirk v. 
Eddowes, 3 Hare, 509). It is also settled that a 
child or person standing in that relation is not 
entitled to a double portion: In the following case« 
it was held that a legacy given by way of portion 
•by a testator to his adopted daughter, to be paid on 
marrisge (she being at the date of the will un- 
married), was adeemed /)ro tanto by advances made 
to her husband subsequent to the marriage, she 
having married in the testator's lifetime. Ferrii v. 
Goodbum, 6 Week. Rep. 485. 

PUBLIC COMPANY.— Cost^—i'tiie—AircAaw 
by railway company of capykM lands — Re-investment 
of purchase money in other copyhold ' lands. — ^The 
following is one of the numerous cases relating to 
the costs and expenses to be borne by public 
companies on taking the lands of persons under 
disabilities, and the money has to be re-invested in 
other lands. It appeared that a railway company 
purchased copyhold lands of trustees, and paid the 
purchase money into court. The Vicar of S., one of 
the trustees, presented a petition praying tne re- 
investment of the purchase mcmey in other copyhold 
lands; an order was made accordingly, and a direc- 
tion also given to the taxing master lo tax {inter 
aUa) *' the costs of that application and consequent 
thereon.** The money was invested in copyhold 
lands, upon the admission to which a fine was 
payable from the purchaser: Held, that the words 
*^ costs of that application and consequent thereob,** 
did not include the fine on the admission to the 
copyholds as. an item taxable by the master, and 
nchargeable by him against the compsny. Re The 
Eastern Counties Railway Act, 81 Law Tim. Rep. 
129. 

PUBLIC COMPANY.— l^oiMf* Clauses Consolida- 
tion Act (1845), «9. 127, \2b—Surplus Idnds-^ 
Abandoned undertaking — Right of pre-emption in land- 
owner.— The 127th and 128th sections of the Lands 
Clauses Consolidation Act. 1845, are introduced by 
a sort of recital ss to their object — ^viz., '^That with 
respect to lands acquired by the promoters ot the 
undertakmg, under Uie provisions oi thii* or nf the 
special act, or any act incorporated therewith, but 
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which shmll not be required for the purposes thereof^ 
be it enacted, that within the prescribed period, or, 
if no period be prescribed, within ten years after the 
expiration of the time limited by the special act for 
the completion of the works, the promoters of the 
undertaking shall absolutely sell and dispose pf all 
snch superfluous lands, and apply the purchase 
money arising tmm such sales to the purposes of the 
special act** The Lord Chancellor has decided that 
a landowner whose land has been taken by a railway 
company under its compulsory powers, cannot oblige 
the company to complete its undertaking, nor has 
beany right under the 127th and 128th sections of the 
Lands Clauses Act, or any equity irrespectiTe of the 
act, to call for a reconveyance of the land upon the 
abandonment of the undertaking, before the expira- 
tion <^ ten years. *^ Superfluous land,** within the 
meaning of these sections, includes land taken for an 
undertakii)g which is afterwards abandoned; and 
the landowner's right of pre-emption in respect of 
such land does not arise before the expiration of ten 
yean, unless the company are about to sell and 
dispose of the land, or semble, do some irreparable 
injury to it ** Disposing** of land ijrithin these 
sections is not the use of it by the company for a 
diffoent purpose, but the transfer of it away fVom 
the company. AHley ▼. The Manchetter^ SheffiM^ 
and lAMeohMire Baibrn%» Company^ 6 Week. Bep. 
561. 

PUBLIC COMPANY. --5/Me{^iMr/oriiiaiiM» 
Mmiipre$e:nXa^oHi ^— Cotniraet by direetor of public 
company — Ckmfirmatory reaolulUm of board (ultra 
yvKMy^Rdirf againit director, — ^Where the managing 
direetor of a company engaged with a contractor, 
that if he would receive payment of part of the price 
of woik to be done foi the company in preference 
shares of £5 each, on which £Z per share had been 
paid, that the board would pass a resolution to 
indemnify him against any further call, and accept 
a proportion of such shares in payment of such call ; 
and the board afterwards passed a resolution to that 
efl^eci, »na the contractor accordingly took a number 
of sucb shares, but the company ,on making aftuther 
call, refused to carry out such resolution, on the 
ground of its invalidity : Held, that the contractor 
could have no relief against the individual director 
in equity, either by way of specific performance or 
to make good his representations, it being impossible 
for him to comply with any order which might be 
made ; and that the relief was at law for damages. 
SUiM V. CoZfoiaa, 31 Law Tun. Rep. 144. 

PUBLIC COMPANY.— Jbtnf Stock Companies 
Wtndmg-yp AcUy 1848, 1849-- 'lurAoate auociation^ 
LiabUity of subeeriben — CredUor — Statute of LimUa" 
tunu, — ^A number of persons, -associating together to 
obtain, but who fiul in obtaining, an act of Parlia- 



ment for tne formation of a company, are yet- an 
association of such a sort as that, if every mem- 
ber of it concurs in employing an individual and 
incurring a debt, there is then a debt due from 
the association at large, that is, from every member 
of it In 1845, seven hundred persons signed the 
subscribers* and parliamentary contracts of a proposed 
railway, but for which railway an act of Parliament 
never was obtained. The contracts authorised the 
minority of the managing committee to bind all 
members, present and absent, and to employ solicitors 
and others, and indemnified the committee against 
paymenta made or to be made by them for expenses 
incurred on behalf of the intended company before 
and after the contracts. In 1846, the association 
was duly amalgamated with other inchoate companies, 
and the amalgamation-deed stipulated that the 
association should subscribe to the amalgamated 
companies* funds, after retaining a certain stun to 
meet all expenses incurred up to a certain date. 
That sum was retained acc(»tliugly. The m a n ag in g 
committee of the original association had employed 
Messrs. W., H. and P. as solicitors fbr the then 
intending company fh)m, 1841, till 1846. In 1849 
the solicitors applied to the amalgamated company 
for payment of their bill of costs then due. The 
amalgamated company denied their liability. The 
original association was then ordered to be wound-up : 
Held (reversing the decision of the master), that the 
claim of Messrs. W., H. and P. was a debt due 
finom the company or association : Held, also, that 
where a creditor comes in before the master and 
provey his claim within six years, but nothiog is 
done by the master in respect of it, and the six 
years expire, the- creditor is not barred by the 
Statue of Limitatiotti. .i2e The Joint Stock Compantee 
Winding-up Acts, 1848, aad 1849, and The, Warwick 
arid Worcester Railway Company. 81 Law lim. Bep. 
145. 

PUBLIC? COhLFANY^—Bankrvptcy-^Winding" 
up'-Jurisdiction in Chancery, — Great difficulties, in 
part foreseen, have arisen as to the jurisdiction in 
winding-up companies which being formerly un- 
limited, have since adopted the limited liability 
acts. A company carried .on its business upon 
the cost-book principle until the 26th June, 1857, 
when it was registered under the Joint Stock 
Companies Act, 19 & 20 Vic. c. 47, as a limited 
liability company. An order in bankruptcy was 
subsequently made for the winding-up of the afiairs 
of the company in that court:. Held, upon an appli- 
cation to a court of equity by two of the directory 
and shareholders of the company, that the company 
might be dissolved and wound-up under the Joint 
Stock Companies Winding-up Act, 1848 and 1849 ;. 
that the court of equity had jurisdiction to make an 
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order for the winding-up of the company under 
them in respect of that portion of the transactions 
of the company which occurred prior to its registra- 
tion as a limited company. Ee The Jomi Stock 
Company Winding-up Acts^ 1848 and 1849, and The 
Wdih PotoH Mining Company^ Si Law Tim. Rep. 
129. 

PUBLIC COMPANY.— /em/ Stock Company's 
Wmdim^up Acts — Contributory — Invalid transfer — 
Arrangement for die heme^ qf the company — Powers 
of directors, — Where a company is in difienlties, and 
the directors come to an arrangement with a pemai 
experienced in such matters, for the. purpose of 
resuscitating the company, a transfer of shares made 
to the nominee of such party, although formally 
executed, is invalid, and the transferor does qot get 
rid of his liability to be put upon the list of con-, 
tributories in winding-up. An arrangement to 
revive a company, however beneficial, unless war- 
ranted by the deed of settlement, is beyond the 
powers of directors. In re The London and County 
Assurance Company^ 6 Week. Rep. 477. 

SET-OFF. — Banker's securities — Assignment^— 
Noticc^-The following case shows the necessity and 
effect of giving or neglecting to give notice of the 
assignment of a chose in actioh, and is also important 
as to the dealings between bankers and their 
customers. Bankers . assigned the securities given 
by a customer indebted to them without giving him 
any notice of the asrignment. The bankers after-' 
wards became bankrupt. In a suit, by the debtor, 
against the assignees of the securities: Held, that he 
was entitled to set-off the moneyjB due to him on his 
running account against the debts due from him; 
and that the assignees had merely the rights of the 
assignors, and could claim no advantage beyond 
what the bankers were entitled to. Cavendish v. 
Geaves, 27 L. J. Ch. 814. 

SETTLEMENT.— Covamn/ to bequeath-- Con- 
Hruction, — On ,a covenant to devise and bequeath 
one . ihll fourth part of all the real and personal 
estate which the covenantor should die possessed of: 
Held (having regard to the context), that a fourth 
in value, and not an undivided fourth was meant. 
BeU V. Clarke, 6 Week. Rep. 476. 

SBIPTWG.'-Policy— 'Insurable interest^ Registry 
Act — Mortgage by part owner to his co-owner. — A 
part owner ofa s^ip, after insuring his share, agreed 
to mortgage it to his co-owner, and the ship was 
transferred on the register to the mortgagee 
absolutely, the understanding between the parties 
being that the transaction was to be considered 
merely as a mortgage. The riiip being afterwards 
lost: Held, that the mortgagee had a sufficient 
interest to enable him to recover on the policy. 
Hutchinson v. Wright, 6 Week. Rep. 475. 



TRUSTEES.— TVastos Acts, 1850, and 1862— 
Vesting order— Mortgage-^Executors, — ^In the follow- 
ing^ case, in accordance with Re Roden (1. De G. 
M. k G. 57), a vesting order was made in the 
executors of a deceased mortgageie in fee, whose 
heir-at-law was residmg out of the jurisdictton. 
Ite Lea, 6 Week. Sep. 482. 

TRUSTEES. — Trustee acts — Infant trustees 
Trustee also benefciary.-^Xn infant became entitled 
beneficiaDy to the whole of a fund of trust stock, 
which . was transferred into the joint name of the 
trustee and herself on the death of the trustee: 
HeM, that the infant wjm a trustee within the 
meaning of th» acts, and an order was made vesting 
the right to transfer tkia stock in persons named by 
the court Sanders v. Horner^ €kWeek. Rep. 476. 

EQUITY PRACnCB. 

EVIDENCE. — Cross-examination of witness^ 
Order to cross-examine on affiilavit^Alteration of 
course of proceedings — Costs. — ^Where a party obtains 
an order for the cross-examination of' a party to the 
cause on his affidavit, and then abandons that course 
of proceeding, and files interrogatories against the 
party: Held, that he cannot adopt this course 
without first paying the other party his costs occa- 
sioned by the former proceeding. Davey y. Dttrrant, 
81 L awT^m . ^ep. 145. 

TKimO}^.— Money in court-Service of petition 
on parties-^DeaUng with the capital of a fitnd witkoHt 
Sfirving r«ni«;ia<f^ma».— Where a petition prays 
that the dividend of a fund in court may be paid to 
several tenants for life, and that the various shares 
of the corpus may be carried over to the accounts <tf 
those entitled in remainder, such remaindermen, if 
numerous, need hot be served or appear. In re 
J7(K^, 6 Week. Rep. 487. 

PROHIBITIQ :t^u9jt \frder for—Statement of 
ground. — ^A judge's order for a wri^ of prohibition 
need not- show oa the face of such order the 
ground upon which the county court is without 
jurisdiction. Exp. Eversfeld, 6 Week. Rep. 445.' 

PUBLIC COMPANY.— Joint-stoqk company ^ 
Winding-up — Creditors— ^Representatives'-'^oint-Stock 
Companies Winding-up Amendment Act, 1857, s. 8. — 
By s. 1 of the 20 & 21 Vic. c. 78 (The Joint-Stock 
Companies Winding-up Amendment Act; 1857), it is 
enacted, that **in all cases in^hich an order thereto- 
fore has been, or hereafter shall be made, for the disso- 
lution and winding-up, or for the winding-up of any 
company, it shall be lawfhl for the judge, or master, 
charged with the winding-up of any company, at the 
tnstanee of any creditor of such company, in all 
cases in which it shall appear expedient, and for the 
benefit of the parties interested, in and by the 
advertisement for proof of debto required by the 
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72nd tection of the *Joint«6todc' Companief Act, 
1848,* or by subaequent advertisemeiits, or by notiee 
transmitted to luch erediton by poet, aa directed by 
the two before-mentioned aets, ftote time to time to 
call upon the creditors of the company to meet before 
Buch judge or master at such time and place as may 
be fixed by him, for the purpose of appointing one 
or more p^rsoa or persons, other than the official 
manager, to represent all the creditors of the said 
company, in and about the proceedings before him, 
or in and about so many and such of the proceedings 
as to such judge or master shall, from time to time, 
seem expedient ; and it shlll be lawful for two-^irds 
in value of the creditors present at sudi meetings, 
where debts shall have been proved before the said 
judge or master, or who shall previously to such 
meeting have lodged an affidavit of their debt before 
him, and would be entitied to vote in the choice of 
assignees under a bankruptcy by themselves, orl)y 
some person authorised, &c., to choose some person 
or persons to represent the creditors of such com- 
pany accordingly.** By the Srd section of the same 
act, it is.enacted, **That it ahall be lawful for such 
representatives or representative as hereinbefore is 
mentioned to join and concur in all the proceedings 
in and about the winding-up the said company, or 
such of the same proceedings as the judge or master 
shaU deem expedient for the interest of the oreditors ; 
and also (subject as hereinafter is mentioned, and so 
fkr as the creditors of the company are concerned) 
to make or enter into, take part in, consent to, or 
approve any compromise, composition, or arbitration, 
or other arrangement, whether for the discharge and 
aatisfaction of the liability of all and every the share- 
holders and members, or any or either of them, to 
the debts and liabilities of such company, or other- 
wise, as such representatives or representative for 
for the time bdng shall think fit ; and it shaU also 
be lawful for such representatives or representative 
as hereinbefore mentioned (subject as aforesaid) to 
take part in, consent to, or approve of, any com- 
promise, composidon, arbitration, or other arrange- 
ment which the official manager may propose to 
make or enter into with the debtors or creditors of 
the said company, in respect of its estate or affiiirs.** 
The Lords Justices have considered the above pro- 
visions of the act, and have decided that the credi- 
tors^ representatives ought to be allowed to be pre- 
sent when the master settles the list of contributories. 
lU The Mexican and South American Mining Com- 
pany, 6 Week. Kep. 660. 

COMMON LAW. 

ACCIDENTAL DEATH.— Z^orJ CanipheWs Act, 
9 j* 10 Vic. c. 98 — Damages, — The following and 
another case establish that in an action under Lord 



Campbdrs Act, for an accidental killing, the leg^ 
liability alone is not the test of ii^ury in respect of 
which damages may be recovered under thut ac^ 
The Courts of Exchequer and Common Pleas held 
that, to enable a plaintiff to recover damages for 
negligence, resulting in death, under the 9 & 10 Vic. 
c. 98, there need not be any loss of legfi right, but 
it is sufficient if the jury find thlit he or those on 
whose behalf he is suing, had a rcaaainihie expecta- 
tion of pecuniary benefit to arise from the continu- 
ance of tixe life. Die expenses of burial and going 
into mourning for a deceased relative are not 
recoverable under the act. FrankHn v. The SaiUk 
Eastern Railway Company; Daiion v. The SouA 
Bantern Railway Company^ 6 l^eek. Rep. 573, 674. 

ARREST. — Without reasonable or probable cause 
BankrupCs proUetion'— 12 & 18 Vic^c. 106, «. Ill— 
Procedure for poor rate payable after (he bankruptcy * 
— In an action against overseers of the poor for 
maliciously, and' without reasdnable or probable 
cause, obtaining a warrant to arrest the plaintiff for 
poot-rates (of which one was not due and payable 
until after the bankruptcy, and the others were due 
before), knowing that he was privileged from arreii 
pending his examination (under the Bankruptcy 
Law Consolidation Act, 12 & 13 Tic. c. 106, s. Ill) 
with a count for false imprisonment, it a{>peared that 
the defendants had proceeded in the osuid way by 
summons, to which the plaintiff did 9ot appear ; and 
there was no evidence as to what had passed before 
the justices, although it appeared that 'the warrant 
(which was entire, and for all the rates) was directed 
to the defendants, that they were personally present 
at the arrest, and that they were aware of the. pro- 
tection: Held, that there was reasonable and 
probable cause as to the rate due after the bank- 
ruptcy (or, at all events, no evidence of the absence 
of It), so that the defendants would be entitled to a 
new trial. But held, also, that the action was not 
maintainable under either <eount ; and therefore the 
verdict .was entered for the defendants. PhiUps v^ 
Naylor, 27 L. J. Ex. 222. 

ATT0RNEY.^5«cari/y on suit from client pen- 
dente lite — Champerty. — ^The purchase of a suit by 
an attorney pendente lite is unlawful; but a security 
given to him on the property in Qontest is lawfol : 
the distinction is between a sale out and out and a 
mere security (see Wood v. Downes, 18 Ves.- 120).. 
Accordingly the Court of Queen's Bench has held 
that an assignment by way of security for, a debt, to 
an attorney from his client, of the subject-matter of 
a.suit during its pendency, is not void on the ground 
of champerty. Anderson v. Badcliffe, 31 Law lim. 
Rep. 218. 

BILLS OF SA;.E act.— 17 5* 18 Vic. c. ae— 
Description of attesHng witness ^ ^ Gentleman*^-^ 
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Aitomet/'s clerk.— The following is another deciflioa 
flhowing with what strictness the courts construe the 
provisions of the Bills of Sale Act, even with regard 
to compliance with apparently minor matters. The 
residence and occupation of the attesting wiinesi must, 
according to the provisions of the 17 & 18 Vic. c. 
36, appear somewhere. When, therefore, the only 
description of the attesting witness was in the 
affidavit to accompany registration, and there he 
was descrihed as **of Liverpool, gentleman,'* the fact 
heing tliat he was an attorney's clerk, it was held 
that this was insufficient, and that the hill of sale 
was thereby rendered invalid. Tuton v. Sdnonij 6 
AVeck. Rep. 545. 

CARRIERS. — Felony by carriers* servants— Em- 
deiice of, — In support of the affirmative of an issue, 
whether or not Uiere had been felony by the servant 
of a railway company, it was shown that a box con- 
taining jewellery was given into the custody of one 
. of the company's servants at one of tJieir stations, 
and delivered by one of the company's servants at 
its destination ; on being opened it was found that 
the jewellery had been abstracted : Held, no evidence 
to go to the juxy. Metcalfe v. The L<md(m and. 
Brighton and South Coast Railway Company, 6 Week. 
Rep. 580. 

COMMISSIONERS UNDER LOCAL ACT.— 
Co9itracts by— Binding on successors— Action against 
iheir ckrk where no personal liability.— It is usual in 
acts of Parliament investing commisfioners with 
powers of acting for public purposes to provide for 
their suing and being sued in the name of their el^k, 
treasurer, &c., fbr the time being. The powers to 
make contracts within the scope of. such a statute, 
and the incidents to actions for breaches of such 
contracts, are fully considered in Kendall v. King 
(25 L. J. C. P. 132), and the law upon this subject 
is there clearly laid down. If the contract is within 
their scope, the procedure for such breach is the 
same as in all actions of contract, with all the 
ordinary incidents, except that a nominal party 
represents the fluctuating body. In the case of 
Bogg V. Pearse (10 C. B. 534), the court of Common 
Pleas held that a contract or debt did not arise as 
against succeeding commissioners fVom their prede- 
cessors having appointed an officer at a salary under 
the powers and authorities given them by the 
statute creating the commission. It being now 
settled by Kendall v. King, that a body, such as 
commissioners for public purposes, is to be treated 
as a fluctuating body in the nature of a corporation 
to be represented by the clerk, the reasoning of the 
court in Bogg v. Pearse does not ^pply. Both 
Maule and CressweU, J. J., during the argument of 
that case, relied on this point, the former saying, 
^' How does the declaration show the defendants ai-e 



liable? the oomminioners are not a eorporattim;*' 
and the latter asks, ** Are the present commissioners 
liable for the acts of former commissioners?" 
CressweU, J., in his judgment, also refers to the act 
as authorising the commissioners to appoint at a 
salary, observing that it does not say that they shall 
pay it. The decision in Kendall v. King has been 
followed by the Court of Qneen*s Bench in the 
following case, where it appeared that a local act 
impliedly gave power to appoint an attorney, and 
the commissioners from time to time retained an 
attorney to do certain work : Held, that the clerk to 
ihe jcommissioners might be sued for the costs 
incurred, althouj^ the commissioners at the time of 
action brought were not the same aa those who 
retained the attorney to do the work, and ^though 
the only mode of payment provided by the act wacs 
out of the rates to be collected under it. Hall y. 
Taylor, 31 Law Tim. Rep. 151. 

CONTRACT.— /Viro( evidence— Mtrcantile usage — 
Explanation of written contract. — ^The following is a 
case upon the doctrine of the admissibility of parol 
evidence to explain mercantile contracts, of which 
we have given a ftdl explanation in the First Book, 
pp. 9—11, and aee the judgment of Coleridge, J.f 
in Brown v. Browne (18 Jur. 701), also there 
noticed. It appeared that a honght-note for the 
purchase of fifty tons of beat palm oil, expected to 
arrive at Bristol from Africa, per the Chalco, con- 
tabed a clause, '* wet, dirty and inferior oil, if any, 
at a fidr allowance :*? Held, in an action by the. 
seller against the purchaser for non-acceptance, that, 
to explain the contract, evidence was admissible of 
a cust(nn in the trade at Bristol, that such -a contract 
was answered by the oil tendered containing rather 
less than one-fifth of best palm oil, the remainder 
being of second, third, and fourth quality. Lucas v. 
Bristow, 31 Law Tim. Rep. 214. 

COPYHOLDS.— ^ec< of admittance after pro- 
clamation.— The following case is an illustration pf 
tile rule that the admittance of a tenant for life of 
copyholds enures to the benefit of those in remainder: 
the admission of the tenant for life is, in fact, an 
admittance to the whole estate. Where, therefore, 
a testator devised copyholds to his wife for life, re- 
mainder to his children as tenants in common, and 
the wife was admitted, and on her death some of the 
children not appearing after proclamation made, the 
eldest son claimed to be admitted to their shares as 
heir-at-law, and was admitted accordingly : it was 
held, that this did not give the eldest any title what- 
ever to those shares, the admittance of the wife enur- 
ing to the benefit of the children. Stnith ▼. Glass- 
cock, 6 Week. Rep. 487. 

CORPORATION. — Contract not under seal- 
Appointment of person to iwnect the clerk's accounts — 
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Puor-law guardians, — It is established that corpora- 
tioDs may contract without seal for ordinary matters 
(F. Bk. 90; 2 L. C. 62, 812 ; 8 L. C. 46 ; 4 L. C. 
150). The cases of Sandars v. St. Neots Union 
(8 Q. B. 810), and Clarke t. The Cudcfield Union 
(21 L. J. Q. B. 829), hare decided that an action 
will lie against guardians of a poor-lav union to 
recover the price of work and labour done for, and 
goods sold to, the guardians, although upon an 
order which was not under seal. The ground of 
those dedsions is yery elaborately stated by Wight- 
J., in the latter case: '* Wherever the purposes for 
which a corporation is created render it necessary 
that work should* be done or goods supplied to 
carry such purposes into effect, as in the case of tlie 
guardians of a poor-law union, the corporation 
cannot keep the goods or the benefit, and refuse to 
pay on the ground of the order not being under 
seal.** In the following case two judges of the Court 
of Qneen*iB Bench differed in the application of the 
role above stated to the circumstances of the case. 
An accountant was appointed by resolution of the 
board of guardians of a poor-law union to investigate 
the accounts of the clerk to the union, suspected to 
be fidsely made out. The work was done and 
benefit derived firom it. In an action by the 
accountant for work and labour, the defendants set 
up as a defence that the resolutions were not under 
s«d: Held, by Erie, J., that it was no defence; 
Crompton, J., dvbitante, Haigk v. The Guardians 
of North Bierleg Union, 81 Law Tim. Rep. 213. 

CORPORATION. — Afa/ice— 2>c/aiBa(um.— The 
old rule of the non-liability of corporations for acts 
which require the exercise of a reasoning mind has 
been much modified of late years, and it is clearly 
established that actions of tort or of trespass will lie 
against corporations aggregate, and that an indict- 
ment will lie against them both for acts of comniis- 
sioH and of omission, to be followed up by fine, 
though not by imprisonment. It was nevertheless 
supposed that the liability did not extend to acts 
which were groimded on express malice. However, 
in the following case, the Court of Queen*s Bench 
has decided^ that an action for libel lies against a 
corporation aggregate where malice in law may be 
inferred firom the publication of the words. White- 
field V. The South Eastern Railway Company, 6 Week. 
Rep. 545. 

DEVISE.— Ccmrtnic<ibii—Z)crw« of land-^Estate 
tail or in fee — Shi/ling clause. — A ^rill of real estate, 
after such limitations as, but for a subsequent shift- 
ing clause, would have given to grand-nieces estates 
in fee, provided by tliat clause that if at any time 
thereafter any of such grand-nieces should enter into 
religion and become professed nuns, thereupon the 
uses limited to such iis should a<> cuter into religion 



should cease and determine, and that " the person 
or persons next in reversion to take under the afore- 
mentioned limitations,^^ should take the premises in 
the same manner as if the persons so entering into 
religion were dead mthout issue: Held, that the 
operation of the shifting clause was to cut down the 
estates of the grandnieces to estates tail. Biddulph 
v. Lees, 81 Law Tim. Hep. 151. 

EVIDENCE.— iosf written document— Parol evi- 
denee of contents — Who to construe. — Where it is 
proved that a written document is lost, and its con- 
tents are then proved by parol evidence, it is fi)r the 
judge, and not the jury, to interpret the meaning of 
such contents as so proved. Berwick v. Uoj^fuU, 6 
Week. Rep. 471. 

GUARANTEE.— Damages-- Joint agreement. — 
A., B., and C, the plaintiffs, having each a separate 
interest in certain property, took a covenant from 
F. tliat he would execute certain works thereon by 
a day fixed, and a guarantee from G. and H., the 
defendants, for the performance of this covenant: 
Held, that the damages which the plaintifis had 
incurred separately could be recovered under the 
guarantee in a joint action. Pugh v. Springfield^ 
6 Week. Rep. 487. 

HUSBAND AND WrFK-^Auihority of wife to 
pletlge her husband's credit. — ^When, by mutual 
consent, the husband and wife are living separate, 
upon terms as to her maintenance agreed upon 
between them, and the husband has not made any 
default in performance of the terms agreed upon by 
him, there is no implied authority in the wife to 
pledge her husband's credit for necessaries, nor any 
question for the jury as to the sufficiency of the 
allowance for the maintenance of the wife. Johnson 
▼. Summer, 6 Week. Qep. 574. 

UAjEGALlTY.'-Sharebroker and customer— Pur^ 
chasing shares — Gaming Act, 8 j* 9 Vic. c. 109 [sec 
8 L. C. 157] — Broker entitled to recover his commission^ 
ffc. — A shar^broker can maintain an action against 
his principal for commission upon pretended con- 
tracts made by the broker, by way of gaming and 
wagering, as to difference in the prices of railway 
shares, although such contracts may be void under 
the 8 & 9 Vic c. 109 (3 L. C. 205 ; F. Bk. 812), 
there being nothing illegal in such employment of 
the broker by his principal. Inchbold v. CockeriU^ 
81 Law Tim. Rep. 205. 

LANDLORD AND TENANT.— TTaiiwr ©//or- 
feiture. — J^ landlord camiot* proceed to recover rent 
from his tenant, and at the same time treat him as 
a trespasser by bringing an lyectment. An absolute 
unqualified demand of rent is a waiver of a known 
forfeiture, and so is a judgment in an action for the 
rent. A tenant broke a covenant not to underlet 
without consent. After the breach the plaintiff 
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brought an action for the rent, and sabtequently 
recoyered judgment and received the money. 
Before he received the money he brought an action 
of ejectment : Held, that the bringing of thtf action 
for the rent, and the subsequent receipt of the money* 
amounted to a vraiver of the forfeiture. Dendy v. 
Nichol, 31 Law Tim. Rep. 184. 

LANDLORD AND TENANT.— X«a«fr-For/«- 
ture — Covenant to repair — Independent eovenanti — 
Re-entry. — ^The following case shows that the courts 
adhere to the construction put by former cases on 
the covenants usually contained in leases to repair 
generally and also after notice, holding them to be 
iudependent. It appeared that a lease contained 
a covenant by the lessee that he would, during the 
continuance of the term, well and sufficiently repair, 
&c., and keep in repair the premises ; and further, 
that it should be lawfhl for the lessor, twice or 
oftener in every year, to enter the premises to view 
and examine the state and condition thereof, and, if 
necessary, to give to the lessee, his executors, &c., 
notice in writing to repair and amend the same within 
three mondu^ with a proviso that if the lessee, 
his executors, &c., should not perform the covenants, 
it should be lawful for the lessor to re-enter : Held, 
that these were independent covenants, and that the 
lessor had a right to re-enter as for a forfeiture, 
upon finding the premises out of repair, though he 
had not given notice to the lessee to put the premises 
into repair. The lessor, on examining the premises, 
found the defendant in possession^ though he was 
not the original lessee. The lessor entered into an 
agreement with him, and continued him as tenant. 
The court held that this was a sufficient re-entry, 
and ousted the plaintiff from the furtner enjoyment 
of the lease. Baylis v. Le Gros^ 31 Law Tim. Rep. 
215. 

LIBEL. — Report of proceedings before a police 
magistrate— Priviltge, — The privilege of reports of 
proceedings in courts of justice is gradually being 
extended, as will be seen by the following decision of 
the Court of Queen^s Bench, being the result of much 
consideration; it was held that tHe privilege accorded 
to a fair and impartial report of proceedings in a 
public court of justice extends to preliminary pro- 
ceedings on a charge for an indictable offence before 
a magistrate sitting in an open police court, where 
the proceedings -terminate in the dismissal of the 
charge, and where the report, keeping pace with the 
proceedings which occupy several days, is published 
in parts in different numbers of a newspaper. But 
the privilege does not extend to comments by the 
reporter reflecting on any of the parties; as, in an 
account of proceedings out of which an abortive 
charge of perjury arose, to the statement that the 
evidence of certain witnesses entirely negatived the 



story of the defendant, and satisfied the court thai 
he knew that it was false. Lewis v. Levey^ 31 Law 
Tim. Rep. 193. 

LIFE ISSUBASd^.^DeedofsettUment—DireC' 
tary provision — Policy effected without following course 
presa'ibed by deed — Payment of premium — Settlemeiilt 
in account — Days of grace — Payment by means of 
mutual aecouHts.-- An insurance company^s deed of 
settlement provide (clause 28), ^^that every policy 
should be given imder the hands of not less than 
three directors, and be sealed vrith the common 
seal.'* And also, by another clause (20), '' that the 
common seal should not be affixed to any policies or 
other documents, except by the order of three 
directors, signed by them, and countersigned by the 
manager, or, in his absence, by such officer as the 
directors should appoint i*^ Hdd, that a policy, bund 
file executed by three directors under the seal of the 
company, was not void, because there was no pre- 
vious order of three directors, countersigned, as re- 
quired by clause 20, for affixing the common seal to 
the policy. The premiums which became due 
upon policies Were not paid in cash, but within the 
thirty days of grace. Policy receipts were given by 
the plaintiiiB to the defendants as if the premiums had 
been paid at the time of the receipts, and the amount 
of those items became items in the mutual accounts 
between the plaintiffs and defendants, which account 
was settled, and the balance paid by the defendants 
to the plaintiffs, which balance included the items for 
premiums upon the policies in question. This was 
the usual course of dealing between the plaintiffs and 
defendants : Held, that this amounted to payment 
within the thirty days of grace, so as to keep the 
policies alive. The Prince of Wales Assurance 
Society v. The Athenasum Assurance Society, 31 Law 
Tim. Rep. 149. 

NUISANCE. — Brick-burning, — In an actiolti 
against a man for a nuisance caused by his bumii^ 
bricks, one question for the jury is whether the 
place where the bricks were bunit was a convenient 
one. The learned judge told the jury, that if the 
place was a convenient one, it was not a nuisance, 
although it rendered the life of another uncomfort- 
able ; and left it to the jury to say, first, whether 
the place was a convenient one; and secondly, 
whether the burning of the bricks was a nuisance: 
Held to be a right direction. HoU v. Barlow, 31 
Law Tim. Rep. 134. 

PUBLIC COMPANY.— 7 j- 8 Vic. c. 110, s, 29 
— Contracts with directors — Insurcmce company — 
Commission on agencies — Contract of service. — An 
agreement appointing a director of a life assurance 
company to select agents auid medical referees for 
the company, the director to be paid a commission 
on policies effected, is not a contract of service 
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within the exception to section 29 of the Joint Stock 
Companies Act, 7 k 8 Tic. o. 110, which enacts, 
that if any contract or dealing (** except a policy of 
asenrance, .grant of annuity, or contract for the 
purchase of an article, or of.serYice, which is respect* 
ively the subject of the proper business of the 
company*') shsll be entered into, in which any 
director shall be interested, then the terms of such 
contract or dealing shall be submitted to the next 
general or qiiecial meeting of the sharehoiders to be 
summoned for that purpose, and that no such 
contract shall haye fbree until approved and con- 
firmed by the migoriQr of TOtes of the shareholders 
present at such meeting. Therefore, where ^e 
directors of a joint stock life assurance company, by 
resolution, appointed the plaintiff a director, to select 
agents and medical referees, the plaintiff to be 
allowed a commission of £8 per cent, on the 
premiums of all iwlicies effected through such 
agencies, but the resolution was not submitted to, or 
approved and confirmed by, a meeting of the share- 
holders, it was held that, the contract being void, 
the plaintiff could not maintain an action for the 
comniission. PboU v. The NcUwncU Provincial Life 
AMturance Soeietif, 27 L. J. Ex. 219. 

PUBLIC COMPANY.— Joini stock 6a«i»— 7 j- 8 
Vic. c. 118. s, 21 — Scire facias against representatives 
of deceased shareholder — Name of ^^person^\in last 
dej&vered menumoL — The Joint Stock Bank Act, 
7 & 8 Vic. C. 118, s. 21, enabU, ''That the persons 
whose names shall appear from time to time in the 
then last delivered memorial, and their legal repre- 
sentatives, shall be liable to all legal proceedings 
under this act as existing shareholders of the 
company,*' &c. In the following case the question 
argued was, whether the name of a testator having 
appeared in the last delivered memorisl, but that 
memorial not having been delivered or filed, until 
after the testator's death, the defendants, who were 
his executors, were liable under the above section 
of the statute. It was decided in the Exchequer 
Chamber (affirming the decision of the Court of 
Exchequer)^ that, under s. 21 of 7 & 8 Vic. c. 118, 
the legal representatives of a '' person'* whose name 
i^pears in the last delivered memorial, are only 
liable in respect of that person's estate and effects, 
where that person would have been liable in his 
lifetime in consequence of his name so appearing. 
Therefore, where the name of a deceased share- 
holder in a joint stock bank was inserted after his 
death in the last delivered memorial, and an action 
tras subsequently brought against the bank, and 
judgment recovered against the official manager,* and 
no satisfaction could be had out of the property of 
the bank: Held (affirming the judgment of the 
Common Pleas), tiiat the executors of the person 



whose name was so inserted were not liable in 
respect of his estate and effects in k scire facias, on 
the judgment. Powis v. ButUr^ 6 Week. Rep. 649. 

SHIPJANG.— Afoster's wages —Foreign vesnl— 
Lexfori-^n |- 1 8 Fie. c. 104, m. 109 and 191.— B. M. 
sailed in a ship belongiug to the United States, as 
second mate, on a voyage from San Francisco, in 
California, to England. During the voyage, by the 
death of the original master and of the first mate, 
the command of the ship devolved upon B. M. On 
the arrival of the ship in England, he proceeded 
against the fireight for wsges earned by him as 
master: Held, that the right of B. M., to recover 
such wages by an action against the freight, must be 
governed by the lexfori^ or law of England, and not 
by the lex loci contractus^ or law of the. United 
SUtes. That by the 19l8t section of the Merchant 
Shipping Act, B. M. (though a master of a foreign 
vessel) had a remedy againi»t the ship and freight 
for wages earned by him as master. The Wilford, 
6 Week. Rep. 654. 

SKIFFISG,— Negligence— Action for personal 
injury-^ Passenger oti board of chartered steamer, — A 
passenger on board of a steamer hired for the day 
by H. from the owners, to convey such passengers as 
he may present to be cfurried between two specified 
points, the crew of the steamer being appointed by, 
and so remaining the servants of, the owners, may 
maintain an action against the owners for the 
personal injury caused to him by the negligence of 
the crew, although he contracts with H., and pays 
him for his passage. Dalyell v. Tyrer^ 31 Law Tim. 
Rep. 214. 

W AY. — Private wag — Uvtttruction — Bight of action, 
— If A., having the use of a private way, is injured 
by an obstruction placed on it by B., it is no answer, 
in an action by A. against B. for the damage 
incurred, that the obstruction was placed there with 
the consent of the owner of the land. Per Williams, 
J., the case of Southcote v. Stanley (25 L. L. Ex. 
339), rests on the relation of host and guest. Per 
Williams, J., the declaration must aver that the 
defendant knew that the plaintiff was likely to use 
the road. Corby v. Hill, 6 Week. Rep. 575. 

WILLS. — Holograph — Charitable bequest-T- Uncer- 
tainty of as to its subject — Presumption of law — 
Supplying deficiency of testamentary expression — Mort^ 
main. — It must be borne in mind that the following 
points relate to a case brought from a Scottish court, 
though, as being the decision of the House of Lords, 
it will, where possible, have general application. 
Alterations in substantialibus, in an instrument 
written manu a/tend, are presumed to have been 
made after its execution, but not so in holograph 
writings. The rules which have been laid down as 
to erasures, &c., in the former do not generally 
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apply to the latter. Distinction between interlinea- 
tion and obliteration: the former must be inten- 
tional, the latter may not. SembU, in holographs, 
erased words may be regarded to discover the 
meaning of words not erased. When the subject of 
a bequest is an indefinite quantity of money, or any- 
thing else, the gift is void. But where a bequest 
was for the establishment of an hospital (school) for 
100 boys: Held, that it was a gift of such a sum as 
would reasonably be sufficient to ere<;t a suitable 
building, to maintain and educate 100 boys, and to 
pay officers, &c. Semble^ there is no material (if 
any) difference between the law of England and of 
Scotland in regard to charities, except as to mort- 
main ; the statute 9 Geo. 2, c. 36, not applying to 
Scotland. Dundee ▼. Morris, 6 Week. Rep. 666. 

COMMON LAW PRACTICB. 

BOND. — Staying proceeding$ — Jnterw^— A bond 
having become forfeited by an oddssion through 
inadvertence to pay interest, the obligee commenced 
separate actions against each of the five obligors. 
The court refused to stay the proceedings on 
payment of the interest and costs. Wheehouae v. 
Ladbrooh, 6 Week. Rep. 488. 

COSTS.— /ntertoctttory cosU — Setting-off against 
judgntent.'-Bj Reg. (Sen. Hil. T., 1863, "no set-off 
of damages or costs between parties shall be allowed 
to the prejudice of the attomey^s lien for costs in 
the particular suit against which the set-off is sought : 
provided, nevertheless, that interlocutory costs in 
the same suit, awarded to the adverse party, may be 
deducted.** In the case of Scott v. Richelbourg 
(11 C. B. R. 447), Mr. Justice Maule said : '' Inter- 
locutory coftts are all which have accrued to either 
patty before the final conclusion of the last step of the 
suitr-^that is, before the ultimate judgment of the 
court upon the whole record.^* In the following 
case, judgment having been signed for a sum under 
X20 and costs, the defendant was arrested on a 
ca. so., but the ca. sa., as being for a debt under £20, 
was set aside niith costs, and a summons taken out 
by the plaintiffs to stay the taxation of these costs, 
in order to have the decision reviewed, was dismissed 
with costs : Held, that both sums of costs so given 
against the plaintifls were interlocutory costs, which 
might be set-off against their judgment. Nelvill v. 
Leeson, 31 Law Tim. Rep. 130. 

EVIDENCE. — Commimon to foreign tribunal — 1 
Will. 4, e. 22, s. 4. — The common law courts will 
issue commissions to foreign courts to examine wit- 
nesses abroad where it appears that such commission, 
if sent to the judges of the court, wHill be abortive. 
It appeared that a commission to examine witnesses, 
which had issued to the judge of a Hungarian court 
as individuals, was returned unexecuted, and an affi- 



davit of the defendant's attorney stated that he was 
told by the Secretary of the Austrian Ijcgation in 
London that the commission ought to have been 
addressed to the court as a body, and not to indi- 
vidual judges. Thereupon the court ordered the 
commission to issue to the foreign court as a court, the 
usual clause prescribing the form of oath to be 
omitted; the plaintiff having the opportunity, on the 
return of the commission, to object to the admissi- 
bility of the evidence taken under it ; the costs of 
the abortive commission to be the plaintiff*s costs in 
the cause at all events. Fisker v. Sztaray, 31 Law 
Tim. Rep. 130; 6 Week. Rep. 649. 

IKTEKROGATORIES.— i4^at;»f in reply--- 
Sufficiency — Schedule of deeds with dates and names, — 
The following case shows that the common law 
judges are not inclined to extend the junsdiction for 
discovery by means of interrogatories given by the 
C. L. P. Act, 1864, s. 60. The defendant by his 
interrogatories inquired whether the plaintiff had in 
his possession, &c., any deed relating to the lands 
mentioned in the declaration, and if so required that 
the plaintiff would state the number of such deeds, 
and the dates and the parties thereto. The plaintiff 
by his affidavit replied that he had in his possession, 
&c., divers deeds, &c., relating to the lands men- 
tioned in the declaration, but abstained firom stating 
the number or giving the dates or names of the 
parties thereto, and stated that the interrogatory 
was inmiaterial and irrelevant : Held, that he was 
not boimd to give names and dates, that the inter- 
rogatory was bad and the answer sufficient, and that 
in such cases there is no obligation on the party 
interrogated to set out a schedule, a list of his title- 
deeds with names and dates. Adams v. Lloyd, 31 
Law Tim. Rep. 219. 

NEW TRIAL.— On the gromid of improper refec- 
tion of evidence — Mode in which objections must be 
made, — In order to obtain a new triad on the ground 
of the improper rejection of evidence, it is not suffi- 
cient merely to show that the evidence was not 
received when tendered. Therefore, where a party 
tenders evidence, and the judge intimates upon an 
objection being taken that the evidence is not 
admissible, the party tendering ought in some way 
to insist on the evidence being received, so as to 
indicate to the judge and the opposite party his 
intention of putting the case, if necessary, upon the 
issue whether or not the evidence is admissible. 
WhOehouse v. Clement, 6 Week. Rep. 488. 

FROBATE AKD DIVORCE. 

ADMINISTRATION.— 20 j- 21 Vie. e. 77, s. 78 
— Lunatic next of kin — Citation.— ^A. died intestate, 
leaving a sister solely entitled in distribution, a 
lunatic, and without any committee of her estate or 
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person. Adniinistratimi for the use and benefit 
of the lunatic was granted to their step-mother, who 
was co-executrix and co-trustee wiUi the deceased 
of the father's will, and beneficially interested under 
it Surviving cousins not cited. In the goods of 
Mary BurreU^ fpinUer (deceased)^ 6 Week. Rep. 461. 

DISSOLUTION OP MARRLiGE.— iVac/ice- 
Service of citation — Substitutional service — ^20 ^21 Vic. 
c. 85, s, 42 — Rtde 10. — An application was made on 
behalf of a wife, who had presented a petition for 
dissolution of marriage, to dispense with personal 
service of the citation, and allow substitutional 
service on the brother of the husband. The affi- 
davits, in support of the application showed tliat 
the husband was living abroad under an assumed 
name, and that the wife could not ascertain where 
he was, but that her husband's brother was in 
communication with him, and had undertaken to 
forward a citation to him. The Judge Ordinary 
rejected the application, on the ground that personal 
service might be effected through the husband's 
brother. Chandler v. Chandler, 27 L. J. P. M. 36. 

DISSOLUTION OF MARRIAGE.— Practice- 
Proceeding to proof of petition in default of answer — 
Rule 14. — ^By rule 14, '^ within twenty-one days from 
service of the citation the respondent shall file his or 
her answer in the registry, otherwise the petitioner 
shall be at liberty to proceed to proof of the petition.** 
It has been decided that where a respondent to a 
petition for dissolution of marriage appears, but does 
not put in an answer within twenty-one days from 
the service of the citation, an application to proceed 
to proof of the petition will not be granted unless 
notice of it has been given to the respondent. Ward 
V. Wardy 27 L. J. P. M. 84. 

EVIDENCE IN OTHER COURTS. — WiU 
deposited in registry — Application to allow it to he sent 
abroad. — In Alison v. Fumival (1 Cr. M. & R. 
277), an action was brought on an instrument 
executed in France and deposited there with a 
notary. On proof that by the law of France a 
document deposited with a notary cannot be removed, 
the Court of Exchequer held that the instrument 
was Sufficiently proved by the production of a copy 
On the authority of this case, the following decision 
was made by the Judge Ordinary :— A., by her will, 
devised to B. certain land in Australia. A suit was 
commenced by B. in the Supreme Court in Australia 
to recover possession of such lands. An application 
on behalf of B. that the original will, which was 
deposited in the principal registry of the Court of 
Proliate, should be delivered out of it for the purpose 
of being sent to Australia, to be used as evidence in 
the suit, was refused. Re Holl, 27 L. J. P. M. 38. 

WILL OF MARRIED WOMAN.— £/fcc/o/ii?iW 
made during coverture by a wife who survives her 



husband, — ^The distinction between the cases which 
have arisen, as to the effect of a married woman*8 
will made during coverture when she survives, is 
rather fine. Where the sole power for the wife to 
make a will arises firom the consent of the husband, 
it is said that he merely waives his right as her 
administrator, and can only give to the will validity 
in the event of hb being the survivor, and that if he 
dies before her, the will is void agunst her next of 
kin (Roper*s Husband and Wife, 2nd edit., vol. 1, pp. 
170, 171). Again, where property is* settled on 
husband and wife, and the wife has a power to 
appoint by will if she dies before her husband, but, 
if she survives, the property is to go to her absolutely ; 
and she appoints by a will made during coverture, 
but survives her htisband, such will is inoperative 
(Price V. Parker, 16 Sim. 198 ; Trimmell v. Fell, 
16 Beav. 537) ; for the circumstances under which 
the power was to be operative never arose, and the 
will was never valid. There is, however, a third 
class of cases — ^viz., where the wife is possessed of 
separate estate, within which the following case 
comes :— R. S. died on the 19th of January, 1858, 
two days after her husband's death, leaving a will, 
made during her coverture, which had not been 
re-published after her husband^s death. R. S. had 
no power under any instrument to make a will during 
coverture. At the time of the death of her husband 
and herself, there was invested in the husband's name 
in the £S per cent, annuities, with moneys of his, a 
sum of money which had always been treated by the 
husband and wife as her separate property, the same 
being the savings of the wife of presents made to her 
by her husband. By his will the husband declared 
that the said sum was the sole property of his wife : 
Held, that the said moneys were the separate estate 
of the wife, her husband being, as to them, a trustee 
for heri and, consequently, might be disposed of by 
a will made during her coverture ; but that, as she 
survived her husband, probate should be granted, 
limited to such property as she had power to dispose 
of. Re Smith, 27 L. J. P. M. 89. 

WILL OF MARRIED WOMAN.— Presumption 
that husband, not heard of for more than seven years, 
died before his wife. — In Doe v. Nepean (5 B. & Ad. 
86), it was held, that though a person, who had not 
been heard of for seven years, might be presumed to 
be dead, yet that there was o legal presumption 
that his death took place at the end of the seven 
years, and Lord Denman in delivering the judgment 
of the court, gives good reason why this should be 
so. In the following case it appeared that E. H. 
died in February, 1857, leaving a will made in 
January, 1857. The deceased's husband had left 
New York for Albany on the 9th of April 1860, 
since which time, though inquiries had been made 
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for him there and elsewhere, nothing had heen heard 
of him. On motion for probate of Uie will of E. H. . 
as having died a widow : Held, that the husband of 
£. H., not having been heard of for more than seven 
years, might, under the circumstances, be presumed 
to have died before his wife, as there was no legal 
presumption that his death took place at the end of 
the seven yearsy and that, consequently, the will o^ 
E. H. was valid. Re How, 27 L. J. P. M. 87. 

..A2CKBUFT0T. 

ADJUDICATION.— Arrangement between debtor 
and creditors— 12 j* 13 Vic, e. 106 (The Bankrupt 
Law Consolidation Act, 1849).— By s. 211 of the 
12 & 13 Yi^ c. .106, any trader unable to meet his 
engagements with his creditors, and desirous ei 
laying iris aifatrs before them, under .iie superin- 
tendencBB and control of the Court of "Bankruptcy, 
may present a petition to the court, setting forth the 
true cause of such inability, and praying for protection 
from process. By s. 228, it is lawful for the court, 
in certain cases, to adjudge such petitioner a bank- 
rupt, and to adijoum all further proceedings in the 
matter into the public court : Held, in a case where 
such an order of a^udication did not show the 
existence of any of the circumstances which, under 
s. 228, would empower the commissioner to adjudge 
the petitioner a bankrupt, that the a^udication was 
invalid, and could not be supported. Lee v. Rondey, 
27 L. J. Q. B. 198. 

INTERIM ORDER OF PROTECTION.— 
Subsequent committal by county court for debt in sche- 
dule — Discharge by Insolvent Debton^ Court, — ^Where 
an insolvent is committed by a county court for a 
debt in respect of which he is protected from process 
by the Insolvent Debtors* Court, he will be dis- 
charged by the Insolvent Court, notwithstanding 
that the warrant of commitment recites that he was 
committed for not appearing, or alleging a sufficient 
excuse for not appearing, when the insolvent declare^ 
upon oath that such statement is not true,, and that 
he did appear and exhibit his protection in the county 
court; but notice will be given to the creditor, who 
took the insolvent on the county court judgment, in 
order that he may appear, if desirous of doing so, on 
the day named fdr the final order. Re Jay, 81 Law 
Tim. Rep. 166 

IRISH INSOLVEin? COVKT,'--English debtors 
coming to Ireland to take the benefit of (he act — Cjp- 
posing by affidavit — Collusive arrest. — English credi- 
tors can oppose insolvents in Ireland by affidavits 
made in England. Where the debts are contracted 
in England, and the arrest is evidently collusive, the 
petition will be dismissed, and the insolvent will not 
be permitted to file a new petition for twelve months. 
Re Cleave, 81 Law Tim. Rep. 189. 



IRISH INSOLVENT COURT.— De6t» con^rocleil 
in England — Hostile retainer -^Immorality — Obtaining 
forbearance. — ^^ Where an insolvent seeks to be dis- 
charged from debts contracted in England, and 
he is in hostile custody for an Irish debt, and that 
English creditors lay on detainers, the petition will 
not be dismissed. Where an insolvent spends money 
which ought to be applied in payment of his debts, 
in immoral practices, he will ^ remanded under the 
discretionary clause. Qbtaixung forbearance by re- 
presentations as to property that does not exist, and 
for giving a cheque on a bank where he has no 
money, are groiuids of remand. Re Shearman, 81 
Law Hm. Rep. 140. 

PRODlJC'nONOF DOCUMEIJTS.— lb «i;)por< 
action against assignees. — ^The Court of Bankruptcy 
will not at the instance of a third party order the 
production of documents as against assignees, for 
the alleged purpose of enabling the applicant Ur 
ascertain whether or not he has a' good cause of 
action against the assignees. Exp. Stewart, 80 Law 
Tim. Rep. 296. 

TEOOFi— Separate estaU.—A creditor who haa 
made an affidavit of debt as due from two bankrupts, 
jointly in support of the petition for acyii^oation 
against the firm, is entitled to prove against the 
separate estate of one of the bankrupts in req^et of 
the same debt. Exp. Cripps, SO Law Tim. Bepi 
296. 

SPOILED STAMPS.— i4floica«ce/dr—iiiiMicy^ 
^anXrup^— Where the petitioning creditor abandona 
his petition for abjudication Without opening it 
because of the lunacy of the defendant, he will not 
be allowed for the £10 stamp under the 60th section 
of the Bankruptcy Act, 1849. Ea^. Knowles, rt 
Beard, 81 Law Tim. Rep. 156. 

SURPLUS.— D»wWei»J—/iiterMf—l |- 2 Vie. e. 
110.— The Insolvent Debtor's Act does not allow 
interest upon debts after the date of the vesting 
order. Re Innwood, 81 Law Tim. Rep. 104. 

cniMIKAL LAW. . 

FORGERY.— TVods marks— Printed wrappers for 
powders' — Sale. — Forgery at common law is the 
forging of a false document to represent a genuine 
document. In fact, forgery supposes the possibility 
of a genuine document, and that the false document 
is not as good as the genuine document, and that 
the one is not as efficacious for all purposes as the 
other. In the following case, it appeared that the 
prosecutor, Borwick, sold powders called *^ Borwick's* 
Baking Powders,** and *^ Borwick^s Egg Powders," 
wrapped up in printed papers. The prisoner pro- 
cured 10,000 wrappers to be printed silnilar to Bor- 
wick's, except that the name of Borwick was to be 
omitted on Uie baking powders. In these wrappers 
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th« pritoner ineloied powders of his own, which he 
told for Borwick's powders. The jury found that 
the wrappers so far resembled Borwick^s as to deceiye 
persons of ordinary observation, and that they were 
proeoifed and osed by the prisoner with intent to 
dflfraod : Held, that the prisoner could not be con- 
Tieted of fbrgery, though he was liable to be indicted 
for fidse pretence. Reg* ▼• Smiih^ 31 Law Tim. Rep. 
186. 

FORGERY.— Xettcr of reeommendatUm.^A false 
letter of recommendation, by uttering which to 
a chief constable, the prisoner obtained a situation 
as constable, is the subject of forgery at common 
law. Reg. v. AfooA, 6 Week. Rep. 470. 

FORGERY.—- ii^fera/iofi by a station master of a 
receipt far money, for the purpose of charging the 
company, --li was the duty of the prisoner, a railway 
station master, to pay B. for Collecting and delivering 
parcels ; and the company provided a form in which 
the charges were entered by the prisoner under the 
hcids of ** Delivery *' and ** Collecting *' respectively. 
The prieoner having fiUsely told B. that the company 
would not pay for delivery, but only for collecting, 
continued to charge the company for collecting and 
deUvery; and in order to furnish a voucher, after 
paying B.'s servant the sum entered in the form for 
collecting, and obtaining his receipt in writing for 
that amount, without either his or B.*s knowledge, 
pot a reodpt stamp under the servanVs name, and 
pat thereon in figures a larger sum than he had paid, 
being the aggregate for collecting and delivering: 
Held, that the prisoner was guilty of forgery. Reg, 
▼. Griffiths, 6 Week. Rep. 472. 

METROPOLIS LOCAL MAKAGEMENT 
ACT.— 18 I- 19 Vie. c. 120, ss. 168, 169 — Order of 
exemption from liability — Discretionary power of 
district board—Mandamus.'—ThB 18 k 19 Vic. c. 120, 
M. 168, 169, Metropolis Local Management Aet, 
enables vestrieb and district boards to exempt from 
rates parts of any parish within their district which 
are not benefitted by the expenditure ; but it is dis- 
cretionary with the vestry or district board whether 
they will make the order, and where it appears that 
a board has considered a claim of exemption, and re- 
ihsed to make the order, the court will not compel 
them to make such order. Reg v. The Wandsworth 
District Board of Works, 6 Week. Rep. 676. 

POOR-RATE.— 41 Geo. 3, c. 23, «. 1— Next effect- 
ive rate— Payment by occupier /or his successor — Dis- 
cretion of justices,-— Bj the 43 Geo. 3, c. 23, s. 1, 
when a poor-rate is quashed, the sum which any 
person diarged in such rate shall pay shall be 
deemed and taken as payment on account of the 
next effective rate. A. occupied premises where an 
invalid rate was made, and paid in respect of such 
rate. The next rate was made when the premises 



were unoccupied, and, therefore, not assessed, and 
the following rate was made when the premises were 
occupied by B. : Held, by Lord Campbell, C. J., 
and Wightman, J. (dissentientibus, Erie and Cromp- 
con, J. J.), that the last rate was not the next 
effective rate to the invalid rate, and that, there- 
fore, B. could not claim credit ibr the payment made 
by A. Quaere, whether a payment by a former 
occupier in respect of an invalid rate can enure to 
the benefit of his successor. Reg, v. Justices of 
Surrey and Webb, 6 Week. Rep. 660. 

PUBLIC HEALTH ACT.- 11 j- 12 Ftc. c, 63, 
s. 69 — Keeping of swine and pig-sty, — By the 11 & 12 
Vic. c. 63, s. 69, it is enacted, that '' Whoever keeps 
any swine or pig-sty in any dwelling-house, or so as 
to be a nuisance to any person. Shall, for every such 
offence, be liable to a penalty.*' It has been decided 
that the keeping of swine and a pig-sty, in such *a 
manner as to be a nuisance, is an offence within the 
above aet. Digby v. The West Ham Local Board of 
HeaUh, 6 Week. Rep. 468. 

STEALING METAL OR FIXTURES.— ^un- 
dial on post in churchyard — 7 j* 8 Geo,, 4, c. 29, 
s. 44. — A copper sun-dial fixed on the top of a 
wooden post standing in a churchyard is ** metal 
fixed in land** within 7 & 8 Geo. 4, c. 29. Reg. 
V. Jones, 6 Week. Rep. 470. 



ANSWERS TO MOOT POINTS. 

No. ^b.^Bailed Article destroyed by Fire 
(vol.4, p. 891). 

No action can be sustained against B. for the loss 
of the machine (see 14 Geo. 3, c. 78 ; 2 Steph. Com. 
236, 3rd ed.). Unless any proceeding can effectually 
be taken against the servant under the above acif 
A. wiU have to bear the total loss himself. V. 

No. 37. — Powerof Appointment of Ness 
Trusues (voL 4, p. 891). 

I do not see on what ground the purchaser can 
compel the appointment of two other persons to act 
as trustees. 

All acts necessary for the procuring a good title 
to the property which the trustees can do, of course 
the purchaser can compel; but he cannot compel 
the performance of any act which is unnecessary or 
unreasonable^ There does not appear any reason 
why the conveyance to the purchaser, executed only 
by the three trustees, should not be as good and 
valid as if it were executed by five ; at any rate, 
there is nothing in the two clauses of the will 
showing any such reason. What the will says is this : 
If any two of the trustees die, reducing the original 
number to three, they sliaU have power to appoint 
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two others ; but. if the number be reduced to bdow 
three, then the number three mttst be made up by 
others being appointed. There is nothing making 
It compulsory on the surviving trustees to appoint 
others, unless they do not number three ; there is 
certainly a power given them to do so, but it re* 
mains entirely at their option whether they 
exercise it or not. Consequently all acts done by 
the three survivors will be as effectual as if done by 
five, and the purchaser's requisition being unnecessary 
and unreasonable, foi it would, if complied mth, 
entail an expense on the trustees, besides perhaps 
great trouble without necessity, is not compellable 
to be complied with. Y. 

No. SB.'-'Devise— Lapse (vol. 4, p. 392). 

The legacy having never become payable to C. 
by reason of her death during the testator's lifetime, 
the gifl over will of course take effect. Tlie land 
is still chargeable, for the legacy which was by the 
will charged upon it, subsists, though C.*s right to 
it has gone. The gift to the survivors was not of 
a distinct legacy payable to them on the event of 
C.*s death, but of the very identical sum that was 
given to C, and therefore all interest which would 
have vested in her by reason of the bequest, had she 
lived, passed on her death to the survivors. A 
residuary legatee is only entitled to lapsed legacies 
in case no contrary intention appears by the will ; 
but intention does evidently appear in this case, and 
therefore the residuary legatee is not entitled to 
C.'s legacy. 

No. 32. — Action /or Breach of Contract to sell Ice on 
a Pond — Interest iu ImuU — License (vol. 4, p. 
xlvi.). 

There is some little difficulty in understanding 
the real nature of the agreement entered into 
between A. and B. and C. But I think, from what 
seems to have been the intention of the parties, as 
appears from the mciporandum, that it was for a. 
side of ice and libei o use A *8 right of way fbi^ 
the purpose of loading t ^vay the ice. As to the 
right of way, perhaps a grant of it might have been 
in contemplation by the parties; but, if it had, it 
could not have been made by a mere parol agree- 
ment, for it is an incorporeal hereditament, and 
cannot be granted but by deed ; but, seeing that A. 
intended to grant a use of the way, if not the right 
of way itself, I think the agreement amounted to a 
license to B. and C. to make use of it. 

As to the first point : Is this agreement for an 
interest in land so as bring it within the 4th section 
of the Statute of Frauds ? I am inclined to think it 
is not so. The agreement is for a sale of ice then on 
a pond, and a license to use a way in order to bring 



away the iqe. As to the ice itself, that is not an 
interest in land certainly. But is the license to nse 
the right of way to take away the ice an interest in 
land? Fnrst, however, let it be considered what A.*8 
right of way is. It does not seem to be more than 
an easement, and between an easement, which is an 
incorporeal right, and an interest in land, there is a 
distinction made, which appears very manifto in the 
case of Bryan y. Whistler (8 B. k C. 288), where 
fiayley, J., speaking of a right to make a vault in a 
church, says: "If it is not an interest in land, it is 
an easement or the grant of an incorporeal heredita- 
ment;*^ and Littledale, J., says: "The right claimed 
does not appear to be ^n interest in land, so as to be 
affected by the Statute of Frauds. It was claimed 
as an easement** A.*8 right of way then is not an 
interest in land itself within the Statute of fVaUda ; 
and therefore, neither can be a license.to useit; 
indeed, it has been decided that a license itself does 
not confer an interest in land (see 1 Sug. Vend, and 
Pur. 138, 10th ed.), and it is said by Vaughan, 
C. J., "A dispensation or license properly passeth 
no interest** (Thomas ▼. Sorrell, dted in Wood v. 
Ledbitter, infra). 

But if it should be considered to be an agreement 
for an interest in land, is there any writing or 
memorandum to satisfy the statute ? This I think 
then is in the receipt, which shows on the face of it 
the parties, subject matter, and a consideration, and 
it is^ (I presume) signed by A., the person charged. 
Tliis is all the statute requires (1 Sugd. Vend, and 
Fur. 162, 10th ed.). 

With regard to the last, point; I have before 
considered what is the subject matter of the agree- 
ment — viz., a sale of land and. a license to use a 
right of way. Is then the license revocable? I 
think not It is very decisively determined that a 
mere license, a bare license iinthout any grant 
coupled to it, is revocable. The last case on this 
subject is Wood v. Ledbitter (13 M. & W. 840; 14 
L. J. N. S. Exch. 161). But there is a very 
material distinction to be observed between a bare 
license and a license coupled with a grant, for a 
license where coupled with a grant is itrevocable. 
An example is given in Wood v. Ledbitter of this 
distinction in the words of Vaughan, C. J., "A 
license passeth no interest, nor alters or transfers 
property in anything, but only makes an action 
lawful, which without it had been unlawful, as a 
license to go beyond the seas, to hunt in a man*s 
park, &c. But a license to hunt in a man*8 park 
and carry away the deer killed to his own use, to cut 
down a tree in a man*s ground, and to carry it away 
the next day after to his own use, are licenses as to 
the acts of hunting and cutting down the tree, but 
as to carrying away of the deer killed and tree cut 
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down they are grants.*^ After citing this passage, 
Aldenon, B., said: **A mere license it revocable, 
but that which is called a licence is often something 
more than a license ; it often comprises or is 
connected with a grant, and then the party who has 
given it cannot in general revoke it so as to defeat 
his grant to Jirhich it was incident," provided, how- 
ever, that the«grant be of something capable of being 
granted by parol. A license to hunt in a man*s 
park is revocable, **but if it be not only to hunt, 
but to .take away the deer when killed to his own 
use, this is, in truth, a grant of the deer with license 
annexed to come on the land ; and supposing the 
grant of the deer to be good, then the license would 
be irrevocable." There is sufficient here to point 
out, by analogy, that in the present case there is 
more than a mere license, but that there is annexed 
to it a grant— viz., of the ice, and therefore, that the 
license is irrevocable. 

Upon these grounds then— Ist, that the agree- 
ment is within the Sutute of Frauds; 2nd, that if it 
is within the statute, there is no sufficient memo- 
randum in writing to satisfy it ; and 3rd, that the 
license was revocable, the plaintifTs right of action 
cannot be successfully contested. But there is still 
another point in their favour. Supposing that 'the 
license was revocable and revoked, there would even 
then be a right of action on the breach of contract. 
In none of the cases do I find an action of this sort 
brought against the person who has granted a license 
for valuable consideration, but I am clearly of 
opinion that it could be brought where there was an 
agreement and sufficient requisites. However, after 
all this which is in the plaintiffs* favour there is a 
point yet to be considered which is very material. 
Why should A. be made liable and an action brought 
against him because his landlord prevented the 
plaintiils coming on the land with carts, on account 
of the damage they were causing? The action is 
for breach of contract? But was there any breach? 
Has not A. done all he was bound to do? He has 
permitted the plaintiffs to use his way, and they 
have taken away the ice till prevented by the 
landlord. The reason why the landlord prevented 
the plaintiffs coming on the land was because they 
had injured the banks of the pond. That was tlieir 
own business, and A must not be made answerable. 
I cannot quite understand what right the landlord 
had to prevent the defendants taking away the ice. 
If he had such a right, it is clear that A. had no 
power to.sell it. Supposing that A. had a power to 
sell it and to let the phiintiffs use his right of way, 
I think that nothing has on his part been wanting 
to fulfil the contract, and he cannot be made liable 
for damages in the action, because it was entirely 
through their own fault that the plaintiffs were 



turned off the land, and not through any fault of the 
defendant. But should A. not have had any power 
to sell the ice or license the way, then, I think, that 
an action for breach of contract may successfully be 
maintained against him. V. 
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WiGRAM^s Extrinsic Evidence in Interpreta- 
tion OF Wills. 
An Examination of the Rules of Law respecting the ad- 
nussion of Extrinsic Evidence in aid of the Interpret- 
tion of Wills. By the Right Honourable Sir 
James Wigram. 4th edit. By W. Knox Wio- 
RAM, M.A.,of Lincoln*s-inn, Esq., Barrister-at- 
Law. lis. Ijondon : Butterworths. 
This is a work by the late V. C. Wigram, who, aa 
our readers are aware, was disabled from continuing 
his judicial duties by blindness, by which the profes- 
sion was deprived of a judge whose great abilities 
were admitted on all hands. The subject-matter of 
the work is one of great importance to scientific 
lawyers, but lies rather out of the beaten track of 
-mere practitioners. The object is to ascertain and 
lay down rules for determining in what cases ex- 
trinsic evidence is admissible in aid of the exposition 
of wills. After some preliminary remarks respecting 
latent and patent ambiguities, as to the purposes to 
which extrinsic evidence is applicable, and respecting 
explanatory evidence of the meaning of the words 
of a ^vritten document as distinguished fh>m evidence 
of a testator*s intention, the learned author proceeds 
to lay down seven propositions applicable to the 
construction of wills. The illustration of these 
seven propositions forms the real subject-matter 
of the work, as the propositions, being expressed 
in very general terms, require very elaborate 
illustmtions in order that their true application 
may be understood. Indeed, the editor of the pre- 
sent -tidition, Mr. Knox Wigram, observes, "Unfor- 
tunately the most entire assent to a canon of expo- 
sition in the abstract by no means secures its just 
application to the facts of each particular case ; and 
an undue degree of laxity in this latter respect 
may, it is conceived, be detected in certun of the 
reported decisions." 

The present edition is a reprint of the Srd edition, 
with the addition by the editor of the cases since 
decided. Of the original text, which is given as 
Sir James Wigram left it in the last edition which he 
superintended, it is at this time of day unnecessary 
to speak, since it has been cited with great approba- 
tion in all our courts, and, in addition, has been re- 
ferred to by the best text-writers in thia country, 
and in America, as a conclusive authority. With 
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respect to the editor's additions, it will be found that 
these are not inconsiderable or unimportant, showing 
that the text has been in frequent requisition in 
discussions arising upon the construction of wilb. It 
is impossible for us to give an adequate idea of Mr. 
Knox Wigram*s labours, but the following extracts 
fh>m pp. 14 and 16 of the work wiir show that the 
additions have not deteriorated the value of the 
original production. The extracts are in support 
or illustration of the first proposition of Sir James 
Wigram, which runs thus : — / 

*^ A testator is always presumed to use the words 
in which he expresses himself, according to their 
Strict and primary acceptation, unless, from the con- 
text of the will, It appears th»t he has used them in 
a different siense, in which case the sense in which he 
thus appears to have used them, will be the sense in 
which tuey are to be construed." 

In a note appended to this propoution the editor 
says :- . 

*' In Hicks v. Sallitt (8 De G. M. k Gor. 782 ; 18 
Jur. 81.5), Ijord Cranworth, C, said: — * When a 
testator used a word which has a well-known ordi- 
nary acceptation, it must appear very certain that he 
has said on the face of the will that he uses it in 
another sense, before the ordinary sense can be in- 
terfered with «... In order to alter the meaning of 
a word, it must appear, not that the testator might 
have meant it in a different sense, but that he must 
have meant it in a different sense ; and this can ouly 
be shown by pointing out some inconsistency in dif- 
ferent parts of the will, or a positive statement of 
such b^ing the sense intended, or a redtteth ad 
absurdum oy not taking the word in a qualified 
sense * (see also per Sir James Wiffram, V. C., in 
Ford V. Ford, 6 Hare, 490; per Lord Eldon, in 
Church V. Mundy, 16 Yes. 406 ; per Lord Brougham 
in Doe d. Winter v. Perratt, 6 Mann. & Or. 867 ; 
per Erskine, J., in Shore v. Wilson, 9 CI. & Fin. 
612 ; per Lord Wensleydale, in Grey v. Pearson, 6 
Ho. Lo. Cas. 106 ; and per Sir J. L. Knight Bruoe, 
in Key v. Key, 4 De G. M. & Gor. 84; and in Lowe 
v. Thomas, 6 De G. M. & Gor.' 816).** 

Again, Sir James Wigram, in reference to the 
second branch of his first proposition, observes, '*That 
where it appears upon the fhce of a will that the 
testator has used particular words in this or that 
particular sense, no adequate reason can be assigned 
for rejecting the sense (however inacciirate) in 
which the testator himself thus declares he has used 
them; to which Mr. Knox Wigram appends the 
following note : — 

** The right of every testator thus to act as his 
own interpreter might be illustrated by examples 
almost without end. Thus, in deference to the con- 
text, the Avord *■ money * has been held to pass stock 
in the fhnds (Dowson v. Gaskoin, 2 Kee. 14); a 
husband has been held to be one of the objects of a 
power expressed to be in fitvour of his wife * and her 
family' (M*Leroth v. Bacon, 6 Ves. 169); 'des- 
cendants* have been permitted to take as 'represen- 



tatives ' (Slyth V. Monro, 6 Sim.- 49) ; and * next of 
kin* as 'legal representatives * (Walter v. Maikin, 
6 Sim. 148 ; Walker v. I^farquis of Camden, 16 Sim. 
829); words of limitation have been treated as 
words of purchase (Bagshaw v. Spencer. 2 Atk. 680) ; 
and the use of the words * joint tenants * held con- 
sistent with the creation of a tenancy in common 
aioth V. Alington, V.C.S., 6 W. R. 811); 'all* 
been read 'any* (Doe d. GkdUni.v. Gallini, 6 
Bam. & Ad. 621), and ' fifth schedule* substituted 
for ' fourtii schedule * (Hart v. Tulk, 2 De G. M. & 
Gor. 300) ; the word ' issue* has been restricted so 
as to m)ean ' children * only (Pope v. Pope, 14 Beav. 
691 ; Slater v. Danserfield, 16 M. & W. 263) ; and 
the word ' children^ enlarged so as to be construed . 
' issue * generally (Farrant v. Nichols, 9 Beav. 829) ; 
'nephews and neices' have been held to include 
great-neohews and great-neices TJames v. Smitii, 
14 Sim. 214) ; the copulative particle has been read 
as the disjunctive, and vice ver$d (Green v. Harvey, 

1 Hare. 481; Day v. Day, Kay 708; Morris v. 
Morris, 17 Beav. 198 ; Maude v. Maude, 22 Beav. 
290 ; ' fireehold estate * has been held synonymous 
with ' real estote * (Beeves v. Baker, 18 Beav. 872) : 
expressions large enough to have included real 
estate have been restricted to personalty (Coard v. 
Holdemess, 20 Beav. 147)^ and the words ' legacy* 
and 'bequest* respective, extended to signify a 
devise of real esUte (1 £a. 87 n. (b) ; Whicker v. 
Hume, 14 Beav. 618 ; &c. 

"The ubove proposition obviously distributes 
itself under the two following rules :— 

"1. No word or phrase can be divested of its 
strict and primary meaning, by reference to the 
context, untd the court is satiated, by such context, 
that the testatator did not employ such word or 
phrase in its strict and primary sense. 

"2. No word or phrase can be clothed with a 
secondary or incorrect meaning, bv reference to the . 
context, until the court is satisfied, by such context, 
as to the exact sense in which the testator did 
einploy such word or phrase (see MelHsh v. Mellish, 
4 Yes. 46 ; Walker v.Tippiuff, 9 Hare, 800 : Anther 
V. Auther, 18 Sim. 422 ; Taylor v. Rithardson, 

2 Drew. 16; 1 Jarm. Wills. 2nd ed. 420. 

" By force of the controlling context, a worn or 

Shrase may, in one part of the will, bear a meanins 
liferent from that assigned to it in another (DalxeO 
V. Welch, 2 Sim. 819 ; Carter v. Bentall, 2 Beav. 
661 ; Head v. Randall, 2 Y. & Coll. CO. 281 ; 
Williams V. Teale, 6 Hare, 239; Hedges v. Harpur, 
9 Beav. 479 ; Neathway v. Reed, 3 De G. M. k Gor. 
18. See, however, pei* Lord Brougham in Doe d. 
Winter v. Perratt, 6 Mann, k Gr. 862 ; and per 
Lord Cottenham, in 8. G. ib. 386; I^ieeming v. 
Sherratt, 2 Hare, 14. As to to the effect of a clear 
mistake upon the face of a will, see Langston v. 
Langston, 2 CI. & Pin. 240, infra, pL 67 n).^' 

There can be no doubt that the notes of Mr. Knox 
Wigram have enhanced the value of the work, as 
affording a ready reference to recent cases on the 
subjects embraced by or arising out of Sir James 
Wigram's "Propositions," and which frequentiy 
give additional support and in some cases an cxten?; 
sion to the original text; and, as the third editioni 
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bu long been oat of print, there it little doobt the 
profeesion will welcome the epp^arance of the 
present— the fourth— edition' of the work. 

BqwrU of Cam decided in the Court of Probate, and 
in Ae Court for Divorce and Matrimonial Cauees, 
commencing Hilary Term, 1858. By M. C. 
liBRitbia SwABKT, D.C.L.^ Advocate in Doctors* 
Commons, and of <5ray'8 Inn, Barrister-at-Law ; 
and T. H. TweTBAM , D.C.L., Advocate in Doctors' 
Commons, and of the Inner Temple. 7s. London: 
Butterworthw. 

The institution of the two Courts of Prooate and 
of Bivorce,an(d')ii^tnmonial Causes has naturally 
fPy^'^oasKiiMio^^ybA issue of reporto, which Messrs. 
Butter wqrtlfikivge.Wcti enterprising enough to pub- 
£lidr .tinder the superintendance of Drs. Si^abey and 
Tristnaih. lie .fcrst part is now before us, and 
contains nearly iifty cases, the greater number being 
in the Court of Probate. The act^ jvactitioners 
in the court must have this, which is the official set 
of reports, and other members of the profession 
would do well to be provided with them, seeing that 
the cout will act on its authorised reporto rather 
than on the unauthorised ones, should there be any 
discrepancy'between them. 

BeporU of Cases ctcided fn^ the High Court oj 
AdmiraUg Bhglanu and on Appeal to the Privy 
Council, comnenciMg Michaelmas Term, 1866. By 
M. C MjiRTn»8 SwABET, D.C.L., Advocate in 
Doctors' Commons, and of Grsy's Inn, Barrister- 
«t-Law. 10s. 6d. London : Butterworths. 
This new series of Reports is in continuation of 
the previous reporto of Dr. Spinks, which ceased to 
appear in the year 1866. The present part gives 
the cases of 1866, and it is promised that the next 
p«rt will bring them down to the end <^ 1867, and 
then it is intended to bring out the subsequent parts 
within a reasonable time from the date of the deci- 
sions reported therein. It is obvious that it is very 
desirable that there should be a regular report of the 
decisions of the Court of Admiralty, and, therefore, 
we should conceive that the present series will meet 
with t^e support of the profession. There are a 
considerable number of cases in the present part, 
and the reports appear to be as concise as is con- 
sistent with clearness, whilst the cases themselves 
are of sufficient importance to justify a report. 

Fby on Specific Pebpob^iance. 

A Treatise on the Specif c Performance of Contracts, 
including those of Public Companies, By Edwabd 
Fbt, of Lincoln*s Inn, Esq., B.A., Barrister-at- 
Law.. 16s. London : Butterworths. 
The reader may at first' consider that a work on 

specific performance of contracts was not required. 



seeing that both Lord St. Leonards and Mr. Dart, in 
their respective works oji Vendors and Purehasera, 
have treated at some length of this subject. Mr. 
Fry appears to have thought that this might be 
made an objection, and he accordingly informs us in 
his prefkce that the works »f those learned authors 
'^discuss the contract of sale of real estate, and all 
the relations thence arising, so that the doctrine of 
specific performance is treated of only as one mode 
in which that contract is enforced; whilst the present 
work is designed to elucidate -the principles of 
specific performance in general, and the contract for 
sale so &r 6nly as it r^uires attention as one of the 
contracts which the court enforces. If the object of 
those learned treatises had not been thus distinct 
from that of the following pages, I should never 
have thought of committing them to the press.** 
We hardly think any explanation was required, 
though we admit it is very prudent of Mr 'Fry to 
endeavour to shield himself fW>m any myust 
refiexion which might be inconsiderately made on 
the mer^ perusal of the title-pag^ of his work. 
When the work itself is referred to it will readily be 
seen hOWdiSerent it is from Hie other works, and 
even the bare mention of the various titles of Mr. 
Fry*s chapters will \aatiftfy those acquainted with 
Sugden and Dart on Vendors on this point. Mr. 
Fry divides the work into six parte treating respect- 
ively — Of the jurisdiction— Of parties to the suit— 
Of the defences to the suit — Of the mode of exer- 
cising .the Jurisdiction — Of incidental matters — Of 
some contracts in particular. Each of these parte 
is subdivided into chapters, which treat respectively 
of the following matters :—()f . the contracto in 
general which are subjecto of the jurisdiction — Of 
contracto with a penalty — Of the general rule as to 
parties to the suit— Of a stranger to the contract— 
Of the d€aith of a party to the eontract^Of ah 
assignment of the agreement or of the property — Of 
the liability of companies for the contracto of their 
promoters— Of agency-— Of the incapacity to contract 
— Of the non-conclusion of the contract — Of the 
incompleteness of the contract — Of the uncertainty 
of the contract — Of the want of fairness in the 
contract— Of the hard^p of the contract^Of the 
inadequacy of the consideration — Of the want of 
mutuality in the contract— Of the illegality of the 
contract— Of the contract b^ing tdlra vires — Of the 
Statute of Frauds and therein of part performance — 
or misrepresentotionr— Of firaud— Of mistake— Of 
the incapacity of the court to perform part of the 
contract— Of defect in the subject-matter of the 
contract— Of the want of a good title— Of failure of 
the consideratioii— Of defitult of the part of the 
plaintiff^— Of acto in contravention of the contract— 
Of the non-performance of conditions— Of the 
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incapacity of the defendant to perfonn his part of 
the contract— Of the rescission of the contract— Of 
the lapse of time— Of the institution of the suit — Of 
injunctions — Of the writ ofne exeat—^T relief sub- 
sequent to the decree — Of conditions of sale and 
particulars — Of compensation — Of reference of title 
— Of interest, rents, deterioration, and payment into 
court — Of the deposit — Of contracts relating to 
contingent interests and expectancies — Of covenants 
to renew — Of contracts of partnership— Of contracts 
for the sale of ships — Of agreements for separation 
deeds — Of agreements to compromise — Of awards — 
Of agreements to refer to arbitration. 

Want of space pre/ents our making any further 
remarks on the work, but, in justice to Mr. Fry, we 
give an extract from Chap. I., showing some of the 
cases in which courts of equity refuse to enforce 
specific performance : — 

*' § 24. Stock, — ^On the principle that damages are 
a sufficient satisfaction, it is now perfectly settled 
that specific performance will not be enforced of an 
agreement for the transfer of stock. 

**§25. It appears that in one instance I^rd 
Ilardwicke did grant specific performance of such 
an agreement (see Nutbrown v. Thornton, 10 
Yes. 161) : but in the earlier case of Cud v. Rutter 
(6 Vm. Abr. 638, pi. 21 ; S. C. 1 P. Wms. 570), 
Lord Macclesfield, overruling a decision at the Rolls, 
refused to perform an agreement to transfer South 
Sea Stock, though by tne decree he undertook to 
arrange the settlement between the parties. His 
lordship assigned three reasons for tnis decision: 
first, the nature of the subject-matter of the contract ; 
secondly, the circumstance that the defendant was 
not possessed of the stock at the time of the contract; 
. and thtrdly, that the liability to sudden rise and fall 
in stock made the day a most material part of the 
contract, and therefore rendered it improper for the 
court to carry into execution. This principle was 
adopted by C. B. Gilbert (Capper v. Harris, Bunb. 
135), and stated to be the settled doctrine of the 
court by I^rd Eldon (in Nutbrown v. Thornton, 
10 Ves. 161). 

"§ 26. In a case (Dolorct v. Rothschild, 1 S. & S. 
590) before Sir John Leach, a bill for the specific 

Serformance of an agreement to sell Neapolitan 
tock was supported; but this was partly on the 
ground of its praying the delivery of the certificates, 
which would constitute the plaintiflf the proprietor 
of a certain quantity of the stock, and partly because 
the plaintiff, not being the original scrip-holder, but 
merely the bearer, it was doubtful whether he would 
be able to maintain his action at law. In another 
case (Withy v. Cottle, 1 S. & S. 164) the same 
judge overruled a demurrer to a bill by the vendor 
of a life annuity payable out of dividends of stock, on 
the ground that the purchaser could clearly maintain 
such a bill, and that the remedy must be mutual. 
But it seems that the court would not enforce 
specific ]>erformance of an agreement to sell a life 
interest in funds (Brealey v. Collins, You. a 17, 



" § 27, Railway aftore^— With regard to railway 
shares and investments of that description the same 
principle does not apply. *In my opinion,^ said 
the late Vice-Chancellor of England (Duncuft v. 
Albrecht, 12 Sim. 189, 199. See Jackson v. Cocker, 
4 Beav. 59), * there is not any sort of analogy 
between a quantity of £3 per cents, or any other 
stock of that description (which is always to be had 
by any person who chooses to appl^r for it in the 
market), and a certain number or railway shares of 
a particular description, which railway shares are 
limited in number, and which, as has been observed, 
are not always to be had in the market;^ and 
accordingly specific performance was enforced of a 
contract to sell a certain number of railway shares, 
the shares not being particularised. It may have 
been on this principle that Lord Kins disallowed a 
demurrer to a bill for the transfer of York Building 
Stock (Colt V. Nettcrvill, 2 Sim. 304); but a 
different view seems to have been previously enter- 
t lined by Ix>rd &iacclesfield, inasmuch as he dismissed 
a bill for the transfer of £1000 of the same stock 
(Dorison V. Westbrook,5 Vin. Abr. 540, pi. 22). 

'^ § 28. A vendor of railway shares may maintain 
a suit against the purchaser to compel him to 
complete the purchase by the execution and regis- 
tration Of a proper transfer (Shaw y. Fisher, 2 
De G. & Sm. 11; 5 De G. M. & G. 596), and to 
indemnify the vendor against future calls (Wynne ▼. 
Trice, 3 De G. & Sm. 310; Walker v. Bartlett, 
18 C. B. 845). 

"§29. CAfl^tefa.— The Court for the most part 
refuses to interfere in respect of chattels, both 
because damages are a sufficient remedy, and 
because the price of such articles, espedally of mer- 
chandise, varies so as oAen to render the specific 
execution of contracts for their sale and delivery an 
act of injustice, entailing perhaps ruin on one side, 
when upon an action that party might not have paid 
perhaps above a shilling damages (Per Lord Ilard- 
wicke in Buxton v. Lister, 3 Atkpr. 384. In Norton 
y. Serle, Finch, 149, Lord Nottm^ham specifically 
performed a charter-party by directing the payments 
to be made in pursuance of it. See also Claring- 
bould v. Curtis, 21 L. J. Ch. 541. Where the 
delivery of chattels is only part of a contract other- 
wise enforceable, the contract may be performed. 
Marsh v. MilUgan, 3 Jur. N. S. 979, Wood V.C). 
As these principles however do not apply to all cases 
of chattels, exceptions arise which we shall now 
consider.*^ 

Mr. Fry's work presents in a reasonable compass 
a large quantity of modem learning upon the sub- 
ject of contracts with reference to the common 
remedy by specific performance, and will thus be 
acceptable to the profession generally ; for if we 
only consider the number of decisions which of late 
years have been reported on this branch of learning, 
it will easily be understood how useful it must be to 
the busy practitioner to have them brought together 
in one volume, and arranged under their appropriate 
headings, as is done by Mr. Fry. 
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LAW PROPOSITIONS. 
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COPYHOLDS.— 1. A tenant at sufferance may 
grant copyholds. 2. There is no general occupancy 
of copyholds, but there may be a special occupancy. 
3. Where there is no special occupant of copyholds 
pur autre vte, they go U> the personal representatives 
88 personal estate. 4. A provision in lieu of dower 
will not at law bar the wife from claiming freebench 
in copyholds, but it will operate as a bar in equity. 
5. Any equitable conveyance or piere agreement by 
the husband will bar fireebench (Scriven*s Copy. 72, 
last edit. ; Henton v. H., 2 Yes. Jun. ; Benson v. 
Sc., 4 Madd. ; Brown v. Randall, 3 Yes. 256). 

CORPORATION.— A license is requisite on the 
conveyance of land to a corporation, unless it has a 
power to take land by statute. 

CROWN. — ^There can be no tenancy at sufferance 
against the Crown, nor any general occupancy. 

CURTESY.— 1. A husband is entitled to an 
estate by curtesy of the freehold inheritance in fee 
simple or tail of his wife. 2. Curtesy cannot be 
barred by condition, nor does it, except by custom, 
extend to copyholds, nor to a reversion or remainder, 
unless the particular estate determine during the 
coverture. 3. There is no curtesy of an estate pur 
autre vie. 4. Contingent remainders intervening 
between a life estate and fee in the wife, not taking 
effect^ will not prevent curtesy ; otherwise if they 
take effect. 5. Curtesy takes effect though the 
wife, being tenant in tail, die without issue, or though 
the fee simple of the wife be determined by an execu- 
tory giil over on her death. 6. There is curtesy when 
the wife is a tenant in common or coparcener, but not 
when she is a joint tenant. 7. Curtesy is not 
excluded by the separate estate of the wife during 
coverture, though it may be so by express terms, if 
the intention be dear. 8. The husband is not 
entitled to curtesy, if he be an alien, not naturalised 
or made denizen. 9. The possession of one tenant 
in common is not now sufficient to give seisin to 
his co-tenants. 10. A seisin at law is sufficient, if 
the actual seisin be unattainable, as in the case of 
an advowson or rent; but it is otherwise if the 
advowson be appendant to a manor. 11. The 
possession of a lessee is sufficient. 12. An equitable 
seisin is requisite of an equitable estate. 13. The 
possession of the cestui que trust is that of the 
trustee, and gives him a seisin enuring for the benefit 
of the party next entitled. 14. The birth of issue 
capable of inhenting is requisite to curtesy. 15. 
The issue must take by descent, and must be bom 
during the marriage. 16. To the curtesy of gavelkind 
lands, the birth of issue is not requisite, and the 



husband is entitled to a moiety only whilst unmarried. 
17. The death of the wife is requisite to curtesy. 

DEBTS.— Lands in fee simple are liable for 
debts by specialty and simple contract in equity. 

DESCENT.— 1. Under the old law the descent 
w«i to be traced from the last person taking by 
descent, if, in the case oS corporeal hereditaments, he 
acquired actual seisin thereof-^*. «., by his actual 
entry, or the entry of his guardian, though 
the guardian was not formally assigned. 2. The 
entry of one coparcener was sufficient entry for all, 
and so in the case of a- joint tenant, or a tenant in 
common. 3. An entry by the owner in fee was not 
necessary when the land was in the possession of a 
tenant for a term, nor when he exercised acts oi 
dominion over the estate, or received the rents. 
4. Descent was traced from the owner /of the in- 
heritance if he had obtained an actual seisin ; if he 
had not obtained such seisin, then from the next 
preceding ancestor who had ; if none had obtained 
seisin, then fit>m the last purchaser. 5. In the case 
of incorporeal hereditaments, a constructive seisin 
was sufficient, as the receipt of a rent-charge, or 
presentation to a church. 6. The actual seisin of a 
manor gave an actual seisin of an advowson appen- 
dant. 7. If the owners of a remainder died without 
having done any act equivalent to actual seisin, the 
descent was traced from the person to whom the 
remainder was limited. 8. Under the new law 
descent is, in all cases, traced from the purchaser. 
9. The person last entitled is considered the 
purchaser, unless be is proved to have inherited the 
estate. 10. The issue ofoneoftwo or more daughters 
taking by descent takes the share of the mother. 
11. Under the old law the heir to whom property 
was conveyed or devised took by descent. 12. 
Where a person conveyed a partial interest, with 
remainder to his own right heirs, he was in of his 
old estate. 13. Under the new law, the heir to 
whom property is devised takes by purchase, and 
a person acquires a new estate as purchaser by a 
conveyance to himself or his heirs. 14. Under the 
old law, the inheritance could not ascend lineally, 
though it might in the collateral line. 15. The 
estate would escheat before it would go to the 
father by lineal ascent from his son, but the father 
might liave taken circuitously, as the heir of his son*s 
collateral heir, and he might have taken by 
purchase as the next of blood of his son. 16. Under 
the new law, the lineal ancestor may inherit. 17. 
The father takes as heir before the eldest brother. 
18. The maternal ancestors take by descent 
only on failure of paternal ancestors and their de- 
scendants. 19. Female paternal ancestors take by 
descent only on failnre of male paternal ancestors 
and their descendants. 20. Female maternal ancestors 
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take by descent cmly on fidlnre of male maternal 
ancefton and their descendants. 81. The modier of 
a more remote male patemid ancestor, or her 
descendants, is preferred to the mother of a less 
remote male paternal ancestor and her descendants. 
22. The mother of a more remote male maternal 
ancestor, and her descendants, is preferred, to the 
mother of a less remote male maternal ancestor and 
her descendants. 23. Under the old law, the 
brother or sister of the half-blood conld not take by 
descent from a brother or sister by a different &ther 
or mother. 84. The collateral relation of the par- 
chaser took by descent before the brother of the 
half-blood. 25. The sister of the whole blood took 
before a brother of the half-blood. 26. Upon the 
eldest son acquiring a seisin, a sister of the whole 
blood took in preference to a brother of the half- 
blood ; otherwise if he did not acquire seisin. 27. 
H^lf-blood might succeed drcuitously through a 
collateral heir. 28. Under the new law, the half- 
blood is capable of inheriting. 29. Under the old law 
a descent of fee simple could not be traced through 
persons attainted of high treason or felony, though it 
might in the case of a fee tul, SO. Under the new 
descent may be traced through persons attainted 
4ymg before descent 

DOWER.— 1. A widow is entiUed to dower out 
of corporeal and incorporeal hereditaments ; also of 
shares in public companies, being real estate. 2. A 
widow is not entitled to dower out of lands purchased 
vdih partnership mon^ for partnership purposes, 
nor out of an annuity payable to a person, and his 
heirs, not issuing from lands'; nor is she entitled out 
of a subsisting rent or duty. 3. A widow may be 
depriyed of -dower by election of third parties to 
purchase. 4. She must elect whether she will have 
dower of lands given or taken in exchange. 5. A 
widow^s right of dower under the new law is de- 
feated by her husband^s alienation. 6. To entitle 
the widow to dower, the husband must have an 
entire inheritance in fee or tail. 7. She is not entitled 
to dower of a reversion, nor where an estate inter- 
venes between the life interest and inheritance of the 
husband, unless the estate determines during the 
coverture, or it vests in her during the coverture* 
and she disclaims, orit is a mere chattel, as a term of 
years, or a devise to executors for the payment of 
debts; in these latter cases she cannot claim till 
the expiration of the term, or the payment of the 
debts. 8. The widow is entitled to dower though 
the inheritance of the husband is dependent upon a 
contingent estate tail, which did not vest, or if it 
(formerly) merged with his previous life interest, 
destroying the contingent remainders ; but the con- 
tingent remainders arc not now destroyed. 9. The 
widow is entitled to dower, though a general power 



of appointment precedes the hiheritanee of the hus- 
band, mdesB he ezerdse It 10. 8o of a defeasible 
estate, and of a base fee. 11. Hie widow b entitled 
to dower, . though the eetate tail ends from there 
being no iseoe. 18. A legal marriage b re^nialte 
'to dower, and the rtght remains, though the manage 
b Toidabie nntQ dissolTcd. 18. An alien woman b 
entitled to dower. 14. A possibility that the issue 
may Inherit b requisite for dower. 15.' The age of 
husband and wife b immateriid. 16. Undet the old 
bw, the seisin of the husband was requiaite to give 
dower, but a seisin in bw was sufficient 17. A 
right of entry, or right of action, formerly gave no 
title to dower, but it b otherwise under Uie Dower 
Act 18. The aofesemn of the husband was formerly 
requisite,. and Jie must now be ioUh/ entUhd. 19. 
The wife of a Joint tenant b not entitled to dower, 
but the wife of a tenant in common b. 80. The 
widow b entitled to dower of the entub of her 
husband, after partition. 81. Under the old law, 
the wife was not entitled to dower of an equity of 
redemption of an estate mortgaged in fee, nor of a 
trust estate, unless, perhiq[ie, where the mortgage or 
trust was firaudulently created to defeat dower. 83. 
On a meiger of legal and equitable estates, the wife 
was entitled to dower, but the union of the estates 
must have been complete. 88. The widow will be 
restrained by equi^ from claiming dower out of a 
bare legal estate, unlesstbe trust be a ftwid on the 
creditors of the husband. 84. The widow b not en- 
titled to dower on her husband acquiring the bgal 
estate after a contract to sell the equitable estete. 
85. Under the Dower Act, the widow b entitled to 
dower of an equitable estate, or an estate partly 
legal and partly equitable. 26. Dowers ad asHum 
eccleaia^ ex assensu patris^ and cfe la pbda beak are 
abolbhed. 27. The doVer of a female is barred by 
a settlement when adult, though the consideration 
fail. 28. A provbion in lieu of dower wiU, in equity, 
bar freebench in copyholds. 29. A provision in 
lieu of dower, subsequent to marriage, b no bar to 
dower, but the widow must elect between the two 
provbions. 30. The widow b barred though, the 
provision be not expressly in lien of dower, if it be 
inconsistent with dower. 31. Dower b barred now 
by a devise of land to the widow, of which she b 
dowable, unless a contrary intention b declared. 
32. The wife might formerly pass her right to dower, 
by fine or recovery, unless she joined for a Umited 
purpose ; now she may pass her right by deed ac- 
knowledged. 33. An assignment of dower of 
common right is not binding if not absolute,- or if 
the estete be not of equal duration to the dower, but 
a condition in the widow*s favour is good. 34. The 
assignment of dower, not of common right, may be 
accepted by the widow, but will not bar her right tc 
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doweri if only mftde by ptrol. 86« The heir has no 
remedy for any exeese if the Msignment were made 
by him when of fbll age ; if made by him when a 
minor, he might hare had a writ of admeasurement. 
86. On an eviction from lands assigned to a widow 
she is entitled to an assignment de novo. 

EASEMENTS.— 1. Easements are either affirr 
matiTe or negative. 2. Easements are incorporeal. 
8. They are imposed on corporeal property^ and not 
its owner. 4. The right to easements remains 
though the owners of the servient tenement be 
changed. 5, Easements must be for the beneficial 
ci\joyment of real corporeal property. 6. Easements 
give no right to profit h prendre. 7. The dominant 
and servient tenements must belong to difibrent 
persons. . 8. Easements are synonymous with the 
Roman servitudes. 9. The divisions in the Roman 
law respecting easements are not observed in the 
English law. 10. Easements by express grant must 
be under seaL 11. Eissements pass as appendant to 
the dominant tenement, unless there has been unity 
of possession. 12. A parol license at law confers 
no title to easements, and may be recalled without 
pa3rment of consideration, but wiB excuse a trespass 
till countermanded. 18. Equity will sometimes en- 
force a parol license for the tise of easements. 14. 
The owner of two closes, selling one with a run of 
water over it, cannot stop the water. 15. The grant 
of easeipents is not implied where they are not con- 
tinuous and apparent. 16. Easements to have fences 
repaired are extinguished by unity of possession. 
17. The grants of the following easements of necessity 
are implied — i. e., of way over ground to cut and 
carry away trees sold, or when the trees are ex- 
cepted from the lands demised; when mine^ of 
coals are excepted out of the grant of the land ; of 
away to land surrounded by the grantor*s land, even 
thou^ ihe grantor is a trustee, and the ibvvounding 
land is his own, or a part o^ the surrounding lana 
belongs to strangers ; of a way to a church or market ; 
for a parson to enter and take away tithes. 18. 
When a grant of an easement of necessity is implied, 
it will not be larger than necessity requires. 19. A 
par^ is entitled to the most convenient of two ways 
of necessity. 20. Easements may be acquired by 
prescription. 21. An easement of light is acquired 
by prescription, though the enjoyment is not adverse. 
22. Payment of rent for the use of a light is not an 
interruptioii. 28. The exyoyment of easements by 
p rescri p t i on must be continuous, and must give a 
good title agdnst all or none. 24. The right of 
taking water for domestic purposes mHy be claimed 
by ci»tom, but the right of fishing cannot be so 
claimed. 25. The right of having a certain prospect 
cannot be claimed by implied grant or prescription, 
but may by express grant or covenant. 26. Damages 



for the diversion of water may be recovered without 
showing special use or damages, but there is a dis- 
tinction in the case of an underground spring. 37- 
Right of discharging water upon the land of another, 
through a pipe, or from eaves, may be acquired. 28. 
Such a' right may be discontinued by the owner of 
the dominiant tenement, but not by others, nor must 
the water be polluted by them. 29. An easement 
of light and air cmnot be acquired by a single act 
of appropriation. 30. The windows of a person 
building on the extremity of his own land may be 
obstructed within twenty years. 81. The right of 
prospect is acquired oviy by grant or covenant, and 
not by prescription. 82. Easements greater or dif- 
ferent cannot be imposed on the owner of the domi- 
nant tenement 83. Right of support to buildings 
by adjacent lands arises only fix>m grant or prescrip- 
tion. 84. The right of support to buildings by 
buildings arises only from grant, and is not presumed 
even in the case of ancient houses. 85. The repairs 
of easements must be done by the owner of the 
dominant tenement, who may do the necessary acts 
for that purpose. 86. The owner of a servient 
tenement may, by stipulation or prescription, be 
bound to repair. 87. The owner of an upper floor 
cannot compel the owner of the lower floor to repair, 
except in tiie case of a custom! 88. Under a grant 
of *' a free and convenient wi^ for carrying coals,** a 
**firamed wagon way** may be used. 89. Under a 
reservation of ^* sufficient way-leave,** a railway may 
be used, but no additional burden must be laid on 
the dominant tenement 40. A way or watercourse 
cannot be diverted by the party entitled thereto. 

41. Where a place to which a right of way is'grantM 
is changed in its nature, the right of way ceases. 

42. The owner of a servient tenement must not 
obstruct the owner of the dominant tenement. 48. 
On severance of property, a grant of continuous and 
apparent easements is implied ; also of easements of 
necessity. 44. There is no extinguishment of ease- 
ments by unity of possession, unless the estates in 
the dominant and servient tenement are perdurable. 
45. A temporary abandonment will not destroy an 
easement. 46. An additional burden on the servient 
tenement, if separable from the easement, &oee not 
destroy it; otherwise where the alterations (im- 
posing an additional burden) cannot be separated 
therefrom. 

ELECTION.— A widow is put to her election 
between dower and a provision made in lieu of -it 
subsequent to marriage, although the provision be 
no< expressly stated to be m lieu of dower, if it be 
inconsistent with it. 2. A devise of land to a widow 
out of which she is dowable will now bar her dower,^ 
unless a contrary intention is declared by the will. 

EMBL£MENTS.~1. A tenant at sufimnce Is 
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not entitled to emblement?. 2. A tenant at will is 
entitled to tlie emblements when his lessor ousts 
him. 8. Emblements may be claimed by a tenant 
for life, tenant pur autre vie^ tenant by curtesy, a 
dowress, and a parson, where their estates deter- 
mine by the act of God or another. 4. Emble- 
ments cannot be claimed when the estate is deter- 
mined by the act of the tenant. 5. The interest of 
the lessee of the tenant for life is not determined by 
the latter*s act. 6. The tenant is now entitled to hold 
to the end of the current year of his tenancy in lieu 
of emblements. 7. Emblements cannot be claimed 
by tenants of lands sown by another. 6. Emble- 
ments, if not disposed of, go to the personal repre- 
sentatives. 

EQUITABLE ASSETS.— 1. EquiUble assets in 
case of debts by specialty and by simple contract, 
are distributable part ;ia»tt. 2. Debts by specialty, 
binding the heir, have now priority in the ease of 
an equity of redemption. 

EQUITABLE WASTE.— 1. A tenant for life, 
without impeachment of waste, will be restrained 
from committing equitable waste— as pulling down 
houses, grubbing up woods, felling timber planted 
for the shelter or ornament of a mansion-house or 
ground, though planted by the tenant for life himself. 
2. A tenant in tail, after possibility of issue extinct, 
will be restrained from committing equitable waste. 

ESCHEAT.— 1. Escheat is groundedupon the want 
of a tenant to perform the services. 2. All. lands 
are held mediately or immediately from the Crown. 
8. The Crown is entitled by escheat, if it cannot be 
shown froi^ whom the land is holden. 4. Escheat 
is either j9ro/>/«r defectum tenentis^ or propter delictum 
tenentis, 5. -Escheat will take place rather than that 
land should go to a bastard. 6. Escheat will take 
place if a bastard has no lineal heirs, unless he alien 
or devise the estate. 7. The lord claiming by escheat 
is entitled to the benefit of an attendant term. 8. 
An estate in fee it liable to escheat, but not an 
estate tail, unless the tenant in tail is also the re- 
versioner. 9. On the dissolution of a body politic or 
incorporate, the lands revert to the donor or grantor. 
10. Things not lying in tenure are not liable to 
escheat, as equitable estates, to which trustees are 
entitled, or a rent charge from which the knd will be 
disch arged. 1 1 . A void charge on lands of a testator 
flying without heirs sinks into the land for the bene- 
fit of the devisee. 12. On the death of a person 
without heirs, having contracted to purchase an 
estate, the lord cannot claim by escheat, 18. Escheat 
will not take place on the death of a mortgagor 
without heirs, but the mortgagee will hold the lands 
absolutely, subject, however, to the debts of the 
mortgagor. 14. The personal representative of the 
mortgagor, and not the lord, is entitled to a convey- 



ance, if the mortgage money be demanded by the 
mortgagee. 15. So Escheat will take place where 
there is only an equitable mortgage, unless the 
legal estate be vested in trustees. 16. The mort- 
gagee may sell against the Crown. 17. Escheat 
would formerly have taken place on the death of 
the trustee or mortgagee intestate, and without heirs. 
18. The Court of Chancery may now make a vesting 
order as effectual as a conveyance from the heir of 
the mortgagee. 19. A person taking by escheat is en- 
titled to the property in the lands, also to the title 
deeds, and may distrain for rent due to the last 
tenant, but is liable to his incumbrances, and to 
dower, or curtesy. 20. The lord of the manor takes, 
subject to a lease made with license, and also .to the 
fVeebench of the widow. 21. Real estate is assets 
for the payment of debts against the lord claiming 
by escheat, but it is doubtful whether it is liable in 
priority to, or pari panu with, lands specifically de- 
vised. 22. Escheat is prevented by. alienation or 
devise, but not by a mere contract to sell, or ^ void 
devise. 23. Escheat wHl take place if the intestate 
leave no relations but aliens. 24. Descent may now 
be traced through an alien. 26. An alien may claim 
proceeds of lands directed to be sold, but the Crown 
may jclaim the estate where the trust to convert is 
not absolute. 26. For treason, the lauds are for- 
feited to the Crown, for other felonies, to the Crown 
for a year, day, and waste, and afterwards the lord 
takes by escheat, or the Crown when there is no 
intermediate lord. 27. The pardon of the Crown 
does not affect the right of the lord to escheat. 28. 
Where new felonies do not extend to the corruption 
of blood, the lord is not entitled to escheat. 29. 
Now the heir is not disinherited by an attainder for 
felony of his ancestor, except for treason or murder, 
and the title of the offender for life only is affected, 
and descent may now be traced through persona 
attainted. 80. Upon conviction and execution for 
felony, lands in gavelkind are not liable to escheat ; 
othenvise if the tenant in gavelkind be outlawed 
after the indictment 31. Escheat would not tidce 
place at common law of an equitable estate, but the 
trustee might hold for his own benefit; but by 
statute, equitable estates are forfeitable for treaeon. 
82. The Crown, or its assignee, may redeem a mort- 
gage on the land. 33. Equitoble estates are not 
subject to escheat, for other felonies of the cegtui 
que trusty and in such cases the trustees wiU hold 
discharged of the trust. 84. Formerly an estate 
was liable to forfeiture or escheat for the treason or 
felony of the trustee or mortgagee, but the law is 
now altered, except as to any beneificial interest of 
the trustee or mortgagee. 85. The Crown or the 
lord, on forfeiture or escheat, take, subject to the 
engagements or incumbrances of the owner, 86, 
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The Crown will, on memorial, grant lands come to 
it by escheat to persons having moral claims on the 
intestate, as illegitimate children, and formerly to 
persons beneficially entitled, when it arose on the 
death of the bare trustee. 37> A party retaining, 
with others, the benefit of a grant from the Crown 
of escheated property, cannot set up a prior title 
to part 

ESTATE FOR LIFE.— 1. An estate for life may 
be either absolute, or for an uncertrin peripd in a 
life. 2. A conveyance without words of limitation 
• gives an estate for life ; and a similar devise, previous 
to the New Wills Act, gave such an estate. 8. An 
eltate for life of the tenant is conferred by a lease 
from the owner in fee without mentioning whose life; 
but otherwise if the owner be tenant in tail. 4. An 
estate for life cannot be made inalienable, except the 
separate estate of a woman, whilst married. 5. An 
estate for life, is not now forfeitable by making a 
feoffinent. 

ESTATE TAIL.— 1. An estate tail was formerly 
a fee simple conditional. 2. The condition was per- 
formed by the birth of issue. 3. Estates tail were 
unfettered by recoveries, introduced by Taltarum*s 
Case. 4. Recoveries ultimately became common assu- 
rances. 6. Estates tail might also be barred by fine. 
6. By a recovery, the remainderman or reversioner 
might be bound, except in certain cases, where the 
reversion was in the Chrown. 7. By a fine only the 
issue'could be barred, and a base fee determinable 
on the feilure of the issue of the person levying the 
fine was created. 8. A deed to create an estate tail 
requires words of inheritance. 9. An e#tate for life 
only is conferred by a gift in a deed to a man and 
his seed, or to a man, and the issue or children of 
his body. 10. It may, in special cases, be created by 
the word ^ heir ** in the singular number, or without 
words of inheritance, by reference to another limita- 
tion containing them, but the reference must be clear. 

11. Words 'of procreation, as "heirs of the body," 
also are requisite for creating an estate tail by deed. 

12. Words amounting to as much are sufficient, as a 
limitation to the heirs lawfully begotten by a man 
on his wife, or to a man and the heirs de came sua 
or de M, but not a limitation to a man tt hasredibui 
legitime procreatit^ though those words create an 
esUte tail by will. 18. A limitation by a deed to a 
man ei haredum nuuculorum suonan legidmk procrea- 
forum confers a fee, but if it be hceredum maeculorum 
de se, it will be an estate tail ; a fortiori^ if there be 
a remainder over. 14. An estate tail is created by 
a gift to a person and his heirs, if he have heurs of 
his body, and if he die without heirs of his body, to 
revert to the donor, or to a man and his heirs, and 
if he die without issue, over. 15. An estate tail may 
be created by will without technical words. 16. 



Superadded words of limitation after "next heir 
male *' give the ancestor an estate for life, the next 
heir tak^ig by purchase an estate tail ; so, where 
the superadded words come after the words " heir 
male.*' 17. A devise to a man and his seed will 
give him an estate tail. 18. Subsequent expressions 
may cut down a devise to a man and his heirs to an 
estate tail, or, where there is a limitation over, if he 
die without heirs, to a person who may be his heir ; 
otherwise if the second limitation be to a stranger. 
19. A- limitation over to a man and his heirs, after 
an estate tail, will not convert it into a fee. 20. An 
estate in tail general may, by subsequent words, be 
converted into an estate in tadl special. 21. Tenants 
in tail may commit waste. 22. An estate tail is sub- 
ject to curtesy and dower. 23. A tenant of an estate 
tail is entitled to keep the deeds and muniments. 
24. A tenant of an estate tail cannot be compelled 
to keep down the interest of incumbrances ; if he do 
so, his personal representatives are not creditors for 
interest paid. 25. The guardians of an infant tenant 
of an estate tail are bound to keep down interest 
26. The issue of a tenant in tail is not bound by the 
contracts or agreements of his ancestor, imless he 
confirms them, nor for his debts, except judgment 
debt where the tenant in tail might have barred 
the estate without the assent of any one, and Crown 
debts. 27. A tenant of an estate tail could not, at 
common law, grant a lease, but he was enabled to 
do so by the now abolished statute of the 82 Hen. 8, 
c 23, for lives, or twenty-one years, binding upon 
the issue, but,not upon the reversioner or remainder- 
man (see F. Bk, 130, 172 ; 8 L. C. 105—112). 28. 
A tenant of an estate tail may now grant a lease 
under the Fines and Recoveries Act (1 Steph. Com. 
258; F. Bk. 172, 130). 29. On the bankruptcy of 
the tenant of an estate tail, the estate may be barred 
and disposed of for the benefit of his creditors. 30. 
An estate tail may now be barred and conveyed 
under the Fines and Recoveries Act. 81. The deed 
must be inroUed in Chancery within six calendar 
months after execution. 32. The jurisdiction of the 
courts of equity is excluded in giving effect to dis- 
positions of tenants in tail, or consents of protectors. 
83. Where there is no protector, the tenant in tail 
alone can bar remainders and reversions. 84. 
Where the consent of the protector is requisite, the 
tenant in tail alone can acquire a base fee only, but 
the owner of the base fee, by the consent of the pro- 
tector, may acquire the fee. 85. A devise or con- 
tract to sell an estate tail is void. 

ESTOVERS.— 1. A tenant for life is entitled to 
estovers, as incident to his estate. 2. Estovers must 
be reasonable, and cannot be applied for a different 
purpose. 3. Timber cut as for repairs cannot be 
sold, even to pay the wages of the persons felling it, 
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or for purchase of other timber for repairs. 4. The 
rector is entitled to estovers for the repairs of the 
parsonage and chance], but he cannot sell timber so 
cut to pay for repairs. 

EXTRINSIC EVIDENCE TO EXPLAIN 
WILLS.— 1. The intention of the testator roust be 
collected from the will. 2.' Words must bear their 
primary meaning, unless a different meaning is re- 
quired by the context. 3. Children may be con- 
strued as meaning grandchildren. 4. Evidence is 
not admissible to add to the contents of the will, or 
to prove a mistake in copying the will. 5. Evidence 
is admissible to prove the introduction of a clause by 
mistake, or that the testator's signature has been ob- 
tained by fraud. G. The heir may prove promises 
of the devisee to the testator to pay him a sum of 
money. 7. Evidence is admissible where the legacy 
is prevented by the fVaud of the executor or devisee. 
8. Evidence is admisible to rebut resulting and pre- 
sumptive trusts, but not to show that words are used 
in a secondary sense, if sensibte with reference to 
extrinsic circumstances. 9. The context may show 
that the words are not to have their primary meaning. 
Thus, the word " childi^n," may, by context, include 
illegitimate children. 10. Evidence is admissible 
when the words of a di^vise, in their primary meaning, 
are insensible, so that when a person has only ille- 
gitimate children, they may come within a devise to 
children. 11. Evidence is admiasible to show the 
meaning of a will written in cipher, or in a foreign 
language, or of expressions peculiar to a particular 
trade or calling, or that the testator used to call cer- 
tain persons or things by peculiar names, or facts and 
circumstances respecting persons or property, or 
what is meant by an object correctly descri))ed, or 
even one which docs not precisely answer to the 
description given by the testator. 12. Evidence is 
admissible to show that ** child " could not be used 
in its primary sense when the party had only an ille- 
gitimate child. 13. Evidence is admissible when the 
description is applicable to more than one person or 
thing, as where a person has two estates of the same 
name, or two sons of the same name. 14. In the 
absence of evidence, an ambiguous devise will fail. 
15. Evidence is not admissible if the description in 
the will applies more appropriately to one than 
another, but it is admissible when the description is 
partly applica^ole to several persons, an^ partly to 
none, or in blank, whether it be subsequent to, or 
contemporaneous with, the will ; but the weight of 
evidence depends on the time or circumstances under 
which the declarations are made. 15. Evidence is 
not admissible when no part of the description is 
applicable to any person or estate, or to fill up a 
blank for a name ; but evidence is admissible when 
the Christion name only is omitted, or there arc 
nitials of names. 



EXECUTORY GIFr.— 1. An executory gift to 
arise on failure of a prior interest may take effect, 
although the mode in which that event has happened 
has not been precisely provided for. 2. An exe- 
cutory gift takes effect, though the event on which 
it is to take place is on the death of a child which a 
woman, by mistake, is supposed to be enceinte of, or 
in the event of the testator having only one child, 
although there be no child, or in the event of a prior 
object of a gift not performing a certain act, although 
he never came into existence ; but it is otherwise 
where the prior gift fails by reasonof a lapse. 

EXECUTORY TRUSTS. — Cross remainders 
may be readily implied in executory trusts. 

FEE SIMl^LE ABSOLUTE AND INDETER- 
MINABLE.— 1. The owner of a fee simple absolute 
has complete power of voluntary alienation. 2. A 
condition in restraint of power of alienation of a fee 
simple is void, except in the case of property 
settled to the separate use of a married woman. 3. 
The license of the Crown is requisite for a corpora- 
tion t^ take land in fee simple, unless it has 
authority to do so by act of Parliament. 4. In a 
deed words of inheritance must be used, to confer 
a fee simple, as to a man- and his heirs for ever. 
5. A life interest only wiU be given by a conveyance 
to a man and his assigns for ever, or to a man 
or his heirs and his successors, or two persons et 
hoeredibus^ omitting suis, 6. But on a conveyance 
to one man et hceredibiis omitting rau, the fee passes. 
7. Words of inheritance are not necessary to pass 
fee in some kinds of releases. 8. A fee simple passes 
by^ words of reference. 9. So to corporations by the 
word ^* successors,** but such word is not essential 
in conveyances to corporations aggregate. 10. The 
Queen takes a fee simple by deed inrolled, without 
the words ** successors or heirs.** 11. In a will 
(previous to the Wills Act), the fee simple passed 
without words of limitation, if the intention were 
to confer such »n estate. 12. If there were no 
words of limitation, a life interest only passed by 
a devise of messuages, houses, lands, and tene- 
ments. 13. The fee simple did not pass by mere 
introductory, words of intention to dispose of all the 
testator's estate. 14. The fee simple passed by 
words equivalent to words of limitation. 15. A 
devise to a man and his assigns only gave a life 
interest. 16. A fee simple passed without words of 
limitation, by a direction to the devisee to pay the 
testator's debts or legacies or any sum in gross or 
annuities, though the charge were small in pro- 
portion to the value of the estate, or, being contingent, 
might never arise ; it was otherwise where there 
was no personal duty imposed on the devisee to 
make such payments. 17. A fee simple was con- 
ferred without words of limitation over in fee or for life, 
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on the deyiwe dying before a particular age, although 
another contingency were coupled with it. 18. A 
devise over, without words of limitation, in the 
place of a previous devise in fee, would not have 
conferred a fee simple. 19. A fee simple was 
conferred upon the ceHui que trust, without words of 
liknitation when the trustees took such an estate, 
and in the converse case upon the trustees. 20. A. 
fee simple would have passed by words descriptive 
of the fee, as by a devise to a man in fee simple, or 
by a devise of all ** my estate,** ojr ** estates,** though 
referred to asi>eing at, in, or of a particular place, 
or known by a particular name or in the occupation 
of another person, or of the testator himself, and 
though the word 'estate may be used in the same 
will in giving an express life interest 21. The use 
of the word ^* estate** inHhe inlroductioti to the 
w3l would not have passed the fee sunple unless 
made use of so as to oomprehend a subsequent 
deviae. 22. The fee simple passed by reference to 
llie word estate previously used, as by the word 
^ same,** bat not by a mere gift of *^|ibove devised 
lands,** though ft might by reference to a former 
deaeription, not Mpable of canying the fee, unless 
cot down by the eontezt 28. The fee simple 
passed by the devise of the renU to a person his 
heirs and a«igns. 24. The fee simple passed by 
words eqiiivalent to the word '^ estate** as ^^ inheri- 
tance,** ''real eilbets,** '' property,** all ''right and 
title,*' or "interest** 26. The fee simple would 
have passed by the words " reversion,** or '* remain- 
der,** and, HmbU^ by the words '* part or share ;** 
clearly it would If Used in ooiyunction with the word 
"estate.** 26. The* fee simple would, have passed 
by words showing that the devisee was to have 
complete power over the property, as a devise to a 
man " to g^ve and to sell,** " to give away at death 
to whom he pleases,** or " to be at his ^scrction," 
but a devise " to be freely possessed and enjoyed,** 
was held only to give an estate for life. 27. Words 
conferring an estate tail in freeholds confer a fee 
simple conditional in copyholds, not entailable by 
custom. 28. On the birth of issue, the fee simple 
(Conditional becomes absolute ; the result is the same 
in the case of an inheritance of a personal character. 
29. A fee simple passes, under sec. 28 of the Wills 
Act, without words of limitation, unless a contrary 
intention appear by the will, but sec. 28 of the 
Wills Act id not applicable to an interest created by 
will de novo. 30. The gift of an annuity de noiH)^ 
without words of limitation,, is merely a life annuity; 
otherwise in the case of a rentcharge in fee simple, 
or a fee farm rent vested in the testator. 31. A fee 
simple is liable to curtesy and dower, and in equity 
to debts by specialty not binding the heir, and simple 
contract. 32.' Except in the case of equitable assets, 



debts by specialty binding the heir have priority. 
3^, An equity of redemption not devised for the 
payment of debts is assets in equity for the payment 
of specialties and simple contracts. 34. A fee 
simple is liable to judgment debts. Crown debts, and 
Us pendens. 

FEE SIMPLE DETERMINABLE.— 1. A fee 
simple determinable is divisible into fee simple 
conditional, or mortgage, and fee simple limited 
or qualified. 2. A mortgage becomes absolute at 
law, on the non-payment of the mortgage money on 
a certain day, but is redeemable in equity. 3. The 
right of redemption of a mortgage cannot be given 
up at the time of the mortgage, or confined to a 
particular time or class of individuals, except, 
perhaps, in the case of a family arrangement. 4. 
The mortgagee may stipulate for the right of 
pre-emption on a sale. 6. A fee simple limited or 
qualified is determinable uppn the happening of some 
event 6. It vrill continue for ever, if the event do 
not happen to determine it, but if the event must 
happen, it will be determinable, unless the person 
entitled in remainder or reversion release his 
interest 7. An executory devise may be classed 
under the head of a fee simple limited or qualified. 
8. The owner of a determinable fee cannot convey a 
greater interest 9. A fee simple determinable is 
governed by the same rules of descent as a fee 
simple absolute. 

FINES AND RECOVERIES ACT.--.The Fines 
and Recoveries Act does not extend to the estate of 
a tenant in tail after possibility of issue extinct. 

FORFEITURE.— 1. Forfeiture is only of estates 
of which the purchaser was seised at the time of 
committing the crime. 2. Forfeiture did not remove 
the corruption of the blood of persons bom at the 
timie of the attainder ; otherwise as to those bom 
afterwards. 3^ Corruption of blood was formerly 
removed by an act of Parliament. 4. Equitable 
estates may be forfeited for treason, and the Crown 
may redeem a mortgage on the land. 5. Lands 
vested in trustees are not liable to forfeiture fur 
other feloni^, but lands of which a man is seised 
Jure uxoris are liable to forfeiture during coverture 
only^ 6. Lands were formerly liable to forfeiture, 
for the treason or felony of the tmstee or mortgagee, 
but the law is now altered, except as to the bene- * 
ficial interest of the trustee or mortgagee. 7. The 
Crown, taking by forfeiture, is subject to the 
engagements and incumbrances of the owner. 8. 
Personal estates are liable to forfeiture to the Crown 
for the treason or felony of the owner, even though 
the personal estates are vested in trustees, except, 
perhaps, merely contingent interests. 9. Property 
accruing to a pet'son undergoing punishment is 
iable to forfeiture to the Crown. 10. In case of 
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personalty, the Crown may take advantage of a 
forfeiture without office found ; but in the case of 
real estate office must be found. 

FREEBEN€H.— A provision in lie- or dower 
will bar freebench in equity. 

GAVELKIND.— By the custom of gavelkind, 
the husband is entitled by curtesy to a moiety of the 
wife's land, although he has no issue, but only 
whilst remuning unmarried. 

IMPLICATION OF ESTATE.— L An esUte 
by implication takes place only through the medium 
of uses, or in devises .by wills, but not regularly in 
conveyances of estates at law. 2. A life estate by 
implication sometimes arises from a gift over upon 
the death of a person ; thus, a devise to the heir at 
Zdtr, after the death of another person, gives the 
latter a life estate by implication ; otherwise where 
the devisee is not the heir. 3. The implication 
. arises though the heir may not be described as such. 
4. Semble^ he must be the heir at the making of the 
will. 5. The implication has bieen raised where the 
devise over has been to several, one only of whom 
was the heir. 6. Implication is not raised where 
an express life interest is given in part of the lands, 
or where there is a residuary devise. 7. A life estate 
by implication arises ^on a devise to the survivor of 
several persons, and the child or children of those 
who died, or where income given to persons jointly 
is limited over on the death of the survivor. 8. An 
implication of a life estate arises by a bequest of a 
term of years, after the death of another,* unlesa, 
perhaps, where the residue is disposed of. 9. An 
implication of a life estate will not arise by the ap- 
pointment of a sum after the death of a person, if 
there is a gift over in default of appointment. 10. 
No estate arises by implication upon a person attain- 
ing a certain qualification, by a gift over on his not 
attaining it, unless, perhaps, on special grounds. 1 1. 
An estate tail will arise by implication where an 
estate is given to a person indefinitely, or for life, 
with a limitation over on a general failure of issue. 
12. A devise over is essential in order to nuse an 
estate tail by implication. 13. An heir, to Vhom 
no express estate is given, will take an estate tail by 
a devise over on his death without issue ; otherwise 
in the case of a stranger. 14. Implication of an 
estate tail will arise more readily with regard to real 
than personal estate. 15. An estate tail is not con- 
ferred by words importing a failure of issue when 
referential to a single child, or to children, or to 
sons or daughters, and whether the devise be in fee 
or tail male. 16. Where, after a devise to* an an- 
cestor, there is a limitation to only a limited number 
of a class of children, a gift over in default of issue, 
not being referential, confers an estate tail on the 
ancestor. 17. Where an express estate for life is 



given to the ancestor, with an estate tail to some of 
his children, followed by a limitation in default of 
issue, he takes an estate tail by implication, expect- 
ant upon such limitation. 18. An implication of an 
estate tail is more readily raised for the parent 
where the children take only life interests. 19. 
Tliere is no gift by implication to children, where, 
after a bequest to a person, there is a limitation over 
on his death without child or children ; and the con- 
struction is the same in the cases of a pecuniary 
l^acy and a residue. 20. Cross remainders may 
be raised both by deed and will, but only by express 
words in legal limitations in deeds; but in a will 
they may be raised by implication. 21. Cross re- 
mainders may be implied between more than two 
persons. 22. The presumption of cross remainders 
is more favoured between two persons only. 23. 
Cross remainders are implied in executory trusts, 
though there are express cross limitations among 
the same objects. 24. Presumption of cross re- 
mainders is not rebutted by a limitation to persona 
and ^* the heirs of their respective bodies,*' or to ^* the 
several and respective issues of their bodies.** 25. 
An implication of enfts executory limitations is not 
raised after an absolute gift of property, with a limi- 
tation over in certain events. 26. Implication of 
an equitable estate does not necessarily arise co- 
extensive with a legal estate. 27. A legacy is not cut ^ 
down by subsequent erroneous recitals in the same 
will, or in a codicil. 28. The intention of a testator 
to make up a certain sum is not defeated by a mis- 
calculation of a former annuity or legacy. 29. A 
person may take an estate by being termed heir by 
the testator. 30. A former clear gift is not revoked 
by a mere mistake in recitals in the same instrument, 
or in a codicil. 31. There is no estate by implica- 
tion when there is a recital of an interest being pos- 
sessed independent of the will. 32. There is no 
devise by implication from a mere recital of an 
erroneous conception of right. 

INTEREST.— A tenant in tail is not bound to 
keep down interest. 

"ISSUE" IN WILLS.— 1. A general failure of 
issue was, previous to 1 Vic. c. 26, in general 
denoted by a gift over ** in default of issue,** or for 
'* want of issue," or if he die " without issue," or 
" without having issue," or " before he has any 
issue.** 2. And as to realty by a devise over on 
death ^* without leaving issue.** 3. As to personalty, 
the words '^without leaving issue,** meant issue 
living at the death of the testator. 4. The words 
"in default of issue,** may, by context, mean the 
same as " in default of leaving issue.** 5. A gift 
over in default of issue of the testator is confined to 
issue living at his death. 6. Words importing a 
general failure of issue are restrained to issue living 
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at the death more readily in personalty than realty. 
7. A limitation over of real estate on a person^s 
death, under or above a particular age, without 
issue, will mean issue living at the death ; but ^ot 
a devise over in the event of the issue dying under 
twenty-one; though it will on an executory gift 
over of an interest for a life or lives, unless the 
ulterior limitations are for life only. 8. In the case 
of personal estate a r^trictive construction is adopted 
after words importing a general failure of issue, by 
a i^fi over on death, under a particular age without 
having issue, or by a gift being prefaced with such 
words as ** immediately after the decease,** or *^ after 
the decease,*' or '' at the death** of the first taker. 
9. A restricted meaning is given to a limitation over, 
by a power of appointing among the issue, preceding 
a limitation over upon the death of appointee without 
issue ; otherwise where there is an express limitation 
to the issue in default of appointment. 10. A 
restrictive construction is adopted under sec. 29 of 
the New Wills Act unless a contrary intention appear 
by the will. II. Sec. 29 is not applicable to 
previoui cases, not referring to a general failure of 



JOINT- TENANTS.— 1. Joint tenants take by 
purchase. 2. Each of the joint tenants is deised 
per my et per tout. 8. A joint tenancy may be in 
chattels both real and personal. 4. A demise to two 
persons, to one for life, to the other for years, does 
not make them ^tenants in common only. 5. A 
reversion and freehold and inheritance in possession 
cannot be held in joint tenancy. 6. A joint tenancy 
cannot exist between parties taking, some in a 
natural, and others in a corporate capacity. 7. Joint 
tenants must take by the same instrument or the 
same disseisin. 8. llie e^te must be vested in joint 
tenants -at' the same time, except under the Statute of 
Uses. 9. The possession of. one of several join^ 
tenants was formerly that of all, but the law is now 
altered. 10. Survivorship or jus accreecendi takes 
place amongst joint tenants. 11. Joint tenants may 
have a joint estate for the term of their lives, and 
several inheritances, as where lands are given to 
persons incapable of intermarriage, and the heirs of 
their two bodies ; but it is otherwise where lands 
are so given to persons already married or capable 
of intermarriage. 12. The estate of joint tenants is 
not liable to curtesy or dower. 13. A rentcharge 
is not binding on the survivors, but a judgment now 
is. 14. The survivor ianot liable to an extent of 
the Crown for the debt of a deceased joint tenant, 
but will be bound by a lease. 15. Persons advanc- 
ing purchase' money in equal shares take as 
joint tenants, whether the conveyance be actually 
made to them or there be a mere contract to sell. 
16. Where the purchase money is advanced in 



unequal shares, the survivor will be a trustee. 17. 
Persons advancing money jointly on a mortgage at 
law are joint tenants, but in equity, in whatever 
proportions they make the advance, they are tenants 
in common. 18. When joint mortgagees forclose, 
they are considered in equity as tenants in common. 
19. The Jus accrescendi is not applicable amongst 
merchants and partners, nor where real property is 
purchased for a joint undertaking, or for partnership 
in trade or other dealings. 20. In marriage articles, 
equity construes words which, at law, give a joint 
tenancy, as creating a tenancy in common. 21. In 
executory trusts equity leans to a tenancy in common 

22. A joint tenancy is not converted into a tenancy 
in common by being connected by the word ** also** 
with a previous devise of a tenancy in common, nor 
will accruing shares be held by a tenancy in common 
because the original shares are so.hdd, nor will 
children be tenants in common who take by 
substitution for parents taking as tenants in common. 

23. A joint tenancy is destroyed by the devolution 
of all the shares on the survivor. 24. So, by the 
act of the parties, as by alienation or mortgage of 
entire interest by one of his share to a stranger. 
25. A lease by one is a severance, and so in equity 
is an agreement to sell for value. 26. A severance 
is not effected by a will, nor in the case of chattels 
real by marriage ; but marriage is a severance in 
the case of chattels personal 27. A compulsory 
partition can now be effected in equity only. 

LAPSE OF DEVISES.— 1. Lapse takes pkce 
on- the death of the party taking under the will in 
the life of the testator, although there be words of 
limitation. 2. Lapse takes place though the legatee 
is dead when the will is made, and though the 
legacy be of a debt, or the will be made in exercise 
of a power. 3. The testator may substitute a person 
for the legatee dying in his life. 4. A mere declara- 
tion that there shall be no lapse without substitution, 
is insufficient. 5. Lapse will not take place where 
the share of a tenant in common dying is limited 
over to the survivor. 6. A clause of survivorship, 
without particular words, does not affect accruing 
shares, except where the disposition is of an aggre- 
gate fund. 7.' Parol evidence is not admissible to 
show that words of limitation were intended to be 
words of substitution. 8. Lapse will take place 
where the devise is made to the use of the will of 
another, unless the devisee survive both the testators. 
9. Lapse will not take place unless all the joint 
tenants die in the life of the testator : the survivor 
will take all ; and if one Joint tenant cannot take, 
the other will take all. 10. Lapse of his share will 
take place on the death of a tenant in common, 
unless the bequests be to tenants in common' as a 
class to be ascertained at the death of the testator, as 
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a bequest to children, though preceded by a life 
interest in a parent. 11. So on a bequest to the 
next of kin or relations, or a bequest to executors 
as a class ; but lapse will take place when ihade to 
them as individuals. 12. Lapse does not take place 
by the death of the tenant for life in the life of the 
testator, if the remainderman survive him, though 
the tenant for life has a power of appointment. 18. 
Nor where there is a bequest over on the death of a 
legatee before a certain period, though he dies during 
the testator's life before the period specified, or 
before the happening of some erent mentioned ; but 
it is otherwise where the legatee has survived the 
period or event, and dies before the testator, the 
cdntingency not having happened. 14. Lapse of 
an equitable interest does not take place. on the 
death of a trustee in the testator's lifetime. 15. 
Lapse of the legal interest does not take place by 
the death of the cestui q/ie trust in the testator's 
lifetime. 16. Lapse of a gross or annual sum 
charged on land will not take place by the death 
of the devisee of the land in the testator's lifetime ; 
otherwise by the death of the party in whose favour 
it is made before the testator. 17. Under the new 
Wills Act, lapsed estates or interests are included 
in the residuary device, unless a contrary intention 
appear by the will. 18. Lapse will not take place 
of estates tail or quasi entail^ if the issue be living 
at the death of the testator. 19. Lapse will not 
take place by the death of a child or issue of the 
testator leaving issue living at his death, unless the 
estate or interest be determinable at or before the 
death, or unless a contrary intention appear by the 
will. 20. The 83rd section of the Wills Act is not 
applicable to gifts under a power, where there is a 
gift over in default of appointment ; nor to gifts to 
adass. 



THE ENGLISH LAWYER. 



We have before adverted to the fact that, prior to 
the time of Blackstone, there existed books written 
'for ]a*v students, not merely containing summaries 
of the doctrines of the law, but also purporting to 
furnish the student with directions for pursuing his 
studies. Among these writers was Judge Dode- 
ridge, the reputed author of the celebrated *^ Touch- 
stone," and we propose now to introduce to our 
readers a little work by this learned judge, entitled 
" The English Lawyer: describing a Method for the 
Managing of the Laws of the Land; and expressing 
the best qualities requisite in the Student^ Practizer^ 
Judges^ and Fathers of the same. Written by the 
Reverend and Learned Sir John Doderidoe, 
Knight, one of the Justices of the King's Bench, 



lately deceased. London : Printed by the assignees 
of J. Moore, Esq., MDCXXXI." This Work 
comprises also another entitled ^^Methodus Studendi^^^ 
sometimes published separately under the title of 
** The Lawyer's Lights or a due direction for the Study 
of the Law; for Method; Choice of Books modem: 
Selection of Authors of more Antiquity; AppHcatum of. 
either; Accommodation of divers other useful requisites. 
All tending to the speedy and easy attaining of the 
Jtnowledge of the Common Law of ikis Kingdom. 
With necessary cautions against certain abuses or over' 
sights^ as well in the Practioner as Stiuieni. Written 
by the Reverend and Learned Professor thereof, 
J. D.*' Respecting this and the former part of the 
^^ English Lawyen,^ the printer to the work, in an 
address to the Reader, says :» 

**The later part of this volume was heretofore 
obscurely printed by an imperfect copy fVom a then 
unknown author, under the title of ^The Lawyers 
Light.' We now reimprint it in fidr' light, by the 
author's own copy, written (for the most part) with 
his own hand ; we vouch his name and intitle it, as 
he himself did, 'The English Lawyer.* The other 
par^hereof, which was not formerly printed, we now 
also put forth according to the author's own copy, 
and place it, as he did, in the foremost rank. There 
are other parts also (which are expressed on the next 
leaf) requisite to the making up of the whole intended 
work ; but because they are not made, or not found 
as yet, tliey can be but desired until some happy 
hand shall either find or finish the rest of this good 
work, whose worth will recommend itself upon the 
reading." 

With respect to the contenU of '' The English 
lAwyer," we give them verbatim et literatim^ that 
the reader may be made acquainted with the style 
and mode of spelling at that time in use : — 

^*This whole treatise is divided into three parts. 
The first concerning the student: And that also 
divided into three distinct sections. 

^^The first section containeth a disquisition with 
what naturall gifts and faculties the student of the 
law ought to be furnished withall. 

**The second section containeth what acquired 
qiudities are required in the student as well touchmg 
the vurtues intellectuall, and the liberall sciences, 
wherein the student should be informed, and other 
knowledges necessary for the rectifying of his under- 
standing, as also touching the mondl virtues for 
direction of his conversation. 

'^ The third section containeth the best manner and 
methode that may be used for the most delightful! 
and most usefull study of law, and whereby most 
profit may b^ gotten in profoundnesse of iudgement 
.in the knowleoge of our English lawes. 

"The second treatise touching the counseller or 
practizer of the lawes, is also subdivided into three 
principall parts or sections. 

" The first concemeth his private counsell girenat 
home in his chamber Uy his client, which is one part 
of his duty Consulendo^ by way of counsell. 

" The second part or section concemeth the draw- 
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ing of assurances and co^veiances, which are of 
sundry sorts ; which is his dutie Cavendo^ by way of 
caution. 

*^The third part or section concemcth his pleadings 
for his client ; and that is threefold : In point of law : 
In argument of demurrers : In matter of fact, as in 
giving or delivering of evidence. And the patronage 
of causes in courts of equitie : all which are nis duties 
Agetido^ by way of pubnke action. 

**In the third treatise concerning a judge, are con- 
tained these particulars, in two general! parts divided : 
first, his preparation in his person, secondly, his 
practice. 

**In his preparation, or consideration of his person, 
the qualities required iu an upright judge are Uiese : 
first, that bee bee religious, according to the counsell 
of lelhro unto MosUy provide men fearing God — 2 
Ckron.^ xiz, 7 ; Exodtu, zviii, 21, 22, 23. 

^* Secondly, they ought to bee men of courage. 
Provide thee among all the people men of courage — 
Deut,, i, 17. 

' " Thirdly, thfey ought to be men of integrity, iust 
men, dealing truly. The^r shall be iust, if first they 
'hate ^vetousnesse, so will they not be corrupted, 
fidr rewards and gills doe blinde the eyes of the wise 
— Exod.y xxiii, 8; Deut,^ xxvi, 19 ; Ecclus,^ xx, 28 ; 
2 Chron, xiz., 7. Secondly, if they have no respect 
of persons— Xeo., xix, 15 ; Dent.^ i, 17 ; 2 Chron.y 
xix, 7. Thirdly, if they be free from passions and 
perturbations of the minde, as anger, favour, desure 
of revenge, &c. 

** Fourthly, iudges ought to be wiae, men able to 
disceme circumstances, and to foreknow the mis- 
chiefes and inconveniences that may ensue of incon- 
siderate iud^ements — Deut.^ i, 18. 

*^ Fiftly, mdges ought to be learned, especially in 
the lawes, be ye learned that judge the earth. 

^^ The second part, which is the practice of the 
iudge, generally considered is twofold, first cither 
sedentary, in the court wherein he sitteth ; or 
itinerate, in the circuite wherein he rideth. 

*' Chap. 1. Of nature, of art, of exercise. Chap. 2. 
Of sharpnesse of wit and judgement. Chap. 3. Of 
memory. Chap. 4. Of ready speech. Chap. 5. 
That liberall arts are reouisite in a lawyer ; sundry 
objections answered. Cnap. 6. That skill in the 
Latine tongue and the foure parts of Grammar is 
requisite in a lannrer; and sundry objections 
answered. Chap. 7. Of Logicke, tne necessity 
thereof in a lawyer proved. By testimonies of 
heathen and divine authors. By reasons drawne 
from the most parts of Logicke, as, from the consi- 
deration. Of derivations of words. Of definitions 
and descriptions. Of divisions ; with instances out 
of the common lawes, as also firom the consideration. 
Of opposites. Of negatives. Of priority. Of the 
whole and his parts. Of the four^ causes, materiali, 
formall, eflicient, finall. Exemplified with instances 
out of the lawes, being parts of Logicke furthering 
the knowledffe of definition and division. , By places 
out of law bookes where the use of Logick hath 
either beene required, admitted, or practised.** 

The reader will perceive that the whole of the 
Treatise is not contained in the volume, but we may 
be. able, on some other occasion, to supply this 



deficiency. We do not propose to give the whole 
Treatise, but rather to select from the different 
chapters such matters as may be useful to our 
readers. In Chap. I. the author speaks of the use 
to lawyers of nature, art, and exercise or use. In 
Chap. U. we are referred to several ancient and 
modern philosophers in illustration of the most 
valuable faculties of the mind, and in the course 
thereof the author says: — 

" But to come to the laws of the land, and to 
exemplify our discourse in our own faculty (pur- 
posely refraining to speak or publish the excellent 
gifts of many famous men now living in this profes- 
sion) let us call to our consideration two notable 
ornaments of one bench or court, of one time, of 
reverend remembrance, and now both deceased. 
Sir Anthony Browne, and Sir James Dyer, Knights : 
both havine been chief in their places of justice. In 
the one did shine an incomparable sharpness of wit, 
and in the other was found in a manner an iire- 
fragrable soundness of judgment.*" 

The author, after mentioning certain faculties or 
properties of the mind, observes : — 

" And yet thoush a student of the law be by 
iiature unfurnished with these gifts of the mind 
aforesaid, he must not be disheartened, but rather 
encouraged; which encouragement may take good 
ground. 

** First, upon consideration with himself, that 
seldom is seen such excellency of quick capacity in 
any one person unmated with the blemish or ranging 
lightness and instability : that the more fertile the 
soil is, the more prone it is to bear and bring forth 
(without painful manurance) unprofitable, and some- 
time most noisome weeds; that as wax is apt tp 
receive whatsoever impression, so is it apt easily 
again to loose it, and to be new framed into whatso- 
ever fashion ; where on the contrary part the form 
which ib engraven in marble is as nardly worn o\it 
as it was with much labour imprinted: for quick 
wits (cfaith one) are apt to take, unapt to keep, soon 
hot, soon cold, more apt to enter speedily, than able 
to pierce far, like edges of sharp tools, soon turned ; 
for we may find true by experienpe, that among a 
number of quick wits in youtn, few be found in tne 
end either very fortunate for themselves, or very 
profitable to serve the commonwealth. Secondly, 
the minds of students are encouraged, and their wits 
consequently increased, as well by due commenda- 
tion given them for their good endeavours, as also 
by commemoration of the utility, profit, and excel- 
lency of the things they covet to obtain. Touching 
the first of these well saith Aristotle, Adokscentiam 
gloria studio dud. Wherefore to be short, and to 
speak of this in a word, what a spur praise is to 
prick forth the mind in every good attempt, is seen 
and perceived even in brute beasts. The hound 
hunteth best when he is encouraged with the cry of 
the huntsman; that hawk is made more eaffer to 
pursue her prey, to whom the falconer hath used 
to impart some part of the prey takep : but what 
course or tenor ought to be holden herein, Plutarch 
giveth good instniction : Cum exultatU ammi, repre- 
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hensionibus ad pudorem redigantur ; cum dejeeti sunt^- 
i'urtfus iaudibfis erigantur. 

*^ Touching the 'second, which is the commemora- 
tion of the thing coveted; true it is, that. the con- 
sideration of the excellency thereof is a most 
wonderful proTocation to set forward the due means 
with all industry which serve for the obtaining of 
the same, which for as much as in the tract we have 
in hand, is the exact knowledge of the law, a brief 
narration of the necessity and utility thereof is able 
sufficiently to vanquish all tediousness of study, 
and all irksomeness to be endured and borne in the 
obtaininff thereof : so that although (b^ the way, 
and nothing out of the way) apt occasion be here 
offered to speak in the commendation of the law, 
surpassing all praise that my poor ability can bestow 
upon it, yet let it suffice somewhat to have said 
herein, and nevertheless no more than another hath 
spoken in the like kind many hundred years ago ; 
jurisprudentia sine controversial et magna est^ et 
late patet, el ad multos pertinet^ et summo in 
honore semper fuitj et clarissimi elites et studio^ et 
semper prajuerunt^ et etiam hodie prasunty 

in Chap. III. the subject considered is *^ Sound- 
ness of Memory,** in the course of which some rules 
are laid down, of which the following may be 
useftd: — 

'* First, therefore, whosoever desireth to remem- 
ber that science, faculty, or proposition which he 
learneth or readeth, let him be well assured that he 
first thoroughly understand and apprehend the 
same with some kind of delight, for no man did 
ever remember that perfectly, which he understood 
not Ithoroughly ; in as much as the well understanding 
is the character, and seal of the thing understood, 
which the memory receiveth imprinted in her. 
Things are then said to be thoroughly understood, 
when the effects are known by their cause, turn enim 
scimus^ cum per causas cognoscimus^ as saith Aristotle, 
or when the cause is known by the effects, when the 
reasons thereof are thoroughly apprehended, and the 
consequents truly di8ceme<£— namely, when the 
judicial part of our understanding resteth satisfied, 
and giveth a sentence within ourself, that it doth 
fully comprehend. This perfect understanding 
must be joined (as I said) with delight, which 
dilateth the yital spirits, and quickneth memory; 
whereas things conceived in contrary passions can 
hardly be retained long through the perturbations 
occasioned thereby. 

^* Understanding with delight is drawn from the 
excellency of the Knowledge apprehended, from the 
rareness, strangeness, or else of the good conformity 
and coherence thereof, with other tnings, or out of 
a natural inclination we have thereunto ; for it is 
true, aua magna cestiinamus magis memoruE infigimus^ 
therefore first covet to understand well and with 
delight, and you shall Iremember the better. 

** The next precept is, often to meditate upon the 
thing so understood with a diligent disquisition and 
search through all the parts thereof, for whatsoever 
is by perfect understanding imprinted in the memory, 
the same is more deeply engraven by meditation 
therein ; and as spice swallowed doth neither give 
taste to the tongue, nor heat to the stomach, but 



when it is first broken and chewed in the mouth ; 
so, much reading doth not increase learning except 
it be whetted and sharpened with meditation, which 
is the chewing of the cud after the niind*s repast. 
And hereof it is that Aristotle aftirmeth that meditatio 
confimiaf memoriam^ and hence springeth the 
proverb, that it hath been seldom seen that ever an 
old man forgot that place where he had hidden his 
gold, for where our treasure is, there is our heart 
and meditation also. 

^^The third consideration is to use and keep a 
method, and to analyse the matter with all its parts 
and incidents whicn we do desire to remember, a 
course which notably establish eth,' confirmeth, and 
strengtheneth memory. For inasmuch as method 
consisteth much of division, that saying is very true 
which the gloss hath observed, and Bracton out of 
the same transumed, ditnsio sive partitio tripUcem 
operaiur effectum ; primb enim animum UgenHs incitat^ 
secundb mentem intelHgentice praparat^ and tertib 
memoriam artijiciosk reformat. 

The fourth consideration or precept is, to eschew 
and avoid the troubling and incumbering the mind at 
one time with supfr different and incoherent 
matters, except it be done with much moderation, 
and at set times and hours, for recreation only, and 
for the reviving of our understanding with variety, 
when it beginneth otherwise to be weakened, dulled 
or cloyed: so shall our memory not be pestered 
with manifold impressions ; for when it seeketh to 
apprehend the one, it often and most commonly 
doth lose the other, according to the usual and true 
saying, plurimis intentus minus est ad singulas sensus. 

^* iRie fifth precept is daily to exercise memory, ' 
that is, daily to commit things to the faithful custody 
of our memory, and after a time passed, most 
curiously and carefully to recall the same to an 
account thereof, and to render back again the 
things so -received. And this kind of exercise 
maketh memory very ready, and doth much in- 
crease the same ; for Quintilian hath very well 
noted of memory, that nihil ctque augetur cura^ vet 
negligentia interctdit; nothing is so much increased 
by diligence and care had thereof as memory, and 
than the same nothing sooner lost by negligence 
thereof. As touching a true use hereof, we are to 
jconsider a distinction of things to be remembered ; 
for either we do desire to remember the matter or 
substance only which in all kind of learning is to be 
observed, or else we also desire to commit to 
memory the frame and compact of the words also, 
as when we do cover a penned oration, set sermon 
or speech.'* 

In Chap. lY. the subjectof ready speech (the con- 
cluding one of the ^* gifts given from God by the 
course of nature unto mankind**) is noticed, and in 
Chap. V. we find the author discoursing (by way of 
commencement, '^ of those qualities that are acquired 
by industry **) of virtues intellectual and virtues morale 
in the course of which he observes: — 

^^Let us a little fall into dispute, whether any other 
knowledge be needful for a lawyer, save only that 
of his self possession, I mean the knowledge of the 
law ; and if there be any of those intellectual endow- 
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mentB necessary, then, which and how many of them 
are needful, and in what sense, measure, and under- 
standinff they be conceived and adjudged so to be 
behovefiil. 

**Soroe men there are which think that a lawyer 
should not need much to be troubled with any other 
learning than that which is their own, whose reasons 
and niotives thereunto, let us propose and thoroughly 
weigh and examine the same, so that as well such as 
are of the one part, as of the contrary, may be 
thereby the better called into consideration. 

'^ Their first reason is drawn from experience ; for 
it hath often happened and appeared in every age 
(say tjtkey) that tnere have been many excellent 
lawyers within this land, of deep judgment, great 
un&rstanding, profound knowledge in their profes- 
sion, of ready and apt elocution, and yet no scholars 
at all; utterly i^orant of any otner additional 
erudition, than their homebred natural gifts. These 
men have been famous in their times, have under- 
gone ^eat affairs, as well in the c4)Urts of our 
sovereigns, as in the tribunals, wherein they have 
been worthily placed, and also generally m the 
greatest business of the kingdom and common- 
wealth ; so that the number of these men from time 
to time have not been few. Therefore if the know- 
ledge of the law may be gotten without other 
learning, what need then to bestow time in the 
obtaining of those arts, when the grammar school 
yieldeth as apt plants for this profession, as the 
university. 

^* Secondly, they say that the knowledge of the law 
is affirmed to be rerum divinarum humanarumjue 
seientia^ it doth contain the knowledge of all divme 
and human things; and therefore he that hath 
obtained that knowledge, hath therein comprised, 
included, and contained all other knowledges, and 
need not to busy himself farther with the search of 
any other, as having obtained the knowledge of the 
law, which is truly styled the science of sciences; for 
the knowledge of the law is as large, and as ample as 
the material subject, and the matters and causes 
whereof it treateth, whereof contention or strife may 
grow, or upon which they may be grounded : for the 
end and final scope of the law is, tU sopianttir jurgia ; 
so ample is this subject, as all those things whereof 
men may ha^ property or possession, or whereupon 
or concerning which mjunes and wrongs may be 
offered or inferred. 

"Thirdly, they say that we should consider, that 
ars est lotiga^ vita hrevis^ the study of the law is, 
muUorum annorum opus, it is the work of many years, 
the attkining whereof will waste the greatest part of 
the verdure and vigour of our youth, and therefore 
the sooner we do apply ourselves unto the study of 
the law, it will be the better for our ease ; for in a 
long journey, he that hath found out the shortest 
way, with much ease and in less time cometh to his 
journey's end. And to conclude with the orator's 
words ; is auiem concludatur in iis quce sunt in usu 
civitatum vulgari ac foreiM, remotisque ceteris studiis 
quamvis ea sint ampla aiqiie prceclcet-a. In hoc uno 
opere {ut ita dicam) mtcies atque dies urgeatur (what 
he saith of his orator, these men apply to the 
student of our law). Let therefore our student of 
the law be concluded and compassed within the 



bounds of his own profession, and exercised in things 
of vulgar and orainary use in civil causes, and all 
other foreign studies bein^ relinquished, let hini be 
night and day employed m this sole work. These 
and the like are toe allegations and arguments of 
those men that remove the knowledge of all foreign 
arts and sciences liberal fVom the student of the lav^. 
" But, what of the other part may be said, what 
reason may be produced and verified, and how these 
objections may be answered, let us observe ; leaving 
all other particular enforcement to their proper and 
peculiar places. 

"First, therefore, that is very true which hath 
been affirmed, many excellent men there have been, 
that by their gifts alone which nature hath bestowed 
upon diem without other addition of art or learning, 
have attained to a profound and deep knowledge of 
the laws of this land. But to conclude thereof, that 
all other men may be so exquisite by their example 
without further help and furniture than their own, 
were much like to him that would affirm, because 
some men by their strength have travelled a long 
journey on foot, therefore no other man for that pur- 
pose should need the help of a horse ; but if those 
men of such natural vigour in their foot-Journey 
had led (as the proverbial speech is) their horse 
in their hand, that is, had been assisted with the 
helps of other learning, they had been much more 
excellent, and attained that knowledge with more 
facilitjr and certainty, for their gold ore coming out 
of their natural mine, and of their home-brood, was 
not sufficiently cleared of his dross ; their speeches 
have wanted perspicuity and brevity, their arguments, 
although deeply learned and full of excellent matter, 
yet have oftentimes been tedious, confused, and per- 
plexed, and their opinions wavering and unsettled, 
and they could not neatly, and expeditely deliver 
themselves. In our own times so far this matter hath 
been urged, .that in scorn some have called the crew 
of unlearned lawyers, doctum quoddam genus indoctor 
rian hominum: but to returii that reproach from 
whence it sprang, to the honour of the study of our 
laws be it spokeui that the profession of our laws 
hath now, and formerly hath had great, numbers of 
students that have had as lone, and as ample institu- 
tion in those sciences called liberal, as any of them. 
And if I might remember old originals from the. timi: 
of the Norman conquest, until the latter days of 
King Henry the Third, as well the judges itinerate 
through the counties, as those' that were sedentary 
in the king's high courts of justice (which then for 
the most part followed his person) were men 
excellently skilled in all general good learning, as 
do witness the works of that worthy judge Henry de 
Bracton, and John Britton sometime a learned Bishop, 
of Hereford, skilful in the laws of this realm, who 
writ a treatise by commandment, and writ of King 
Edward the First, as an institution to the study of 
the laws of this realm, serving that time. So also 
was Martyn de Patcbnll sometimes Dean of Pauls in 
London, of whom the said Bracton maketh honour- 
able mention, together with divers other noted men 
of rare learning, not only in the laws of this realm, 
but in all foreign knowledge fit for their places. 
And these men exercised judicial functions in the 
temporal courts of this realm, whereof our records . 
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being et vehistatis et veritatis vestigia, the lively 
representations of time and truth, and reputed the 
treasures of the kingdom, do yield plentiful testi- 
mony. What should I further commemorate the 
names, and revive the memories of our worthy 
ancestors, Herle, Bcreford, Thorpe, Finden, Belknap, 
flourishing in the victorious I'.mes of King Edward 
the Third? Whose deep, short, subtle, pithy, and 
learned law-arguments ; arsue moreover tnus much, 
that they were sufficiently furnished in that school- 
learning, which in those times was in most esteem. 
Let me not here forget or pass over in silence those 
excellent judges in the reign of King Henry the 
Sixth, Newton, Prisott, Fortescue, which man last 
named, was first Chancellor to the Prince, and after 
Chief Justice of the King*s Bench, and was excel- 
lently learned in divinity, philosonhy, law both 
ecclesiastical, and the laws of this realm, as the little 
treatise written by him in the praise of our laws, in 
the Latin tbnffue, and some other manuscripts I 
have seen of his ii^ork of a higher subject, do evi-. 
dentl^ declare. But I will repress myself, resting 
in this place upon that which now is already spoken, 
leaving other particularities until we ceme to deter- 
mine of other peculiar sciences. 

*^ To the second objection it may well be affirmed, 
that the knowledge of the law is trulv styled, 
rerum divinarumhumanarumquescienlia; and worthily 
imputed^ to be the science of sciences; and that 
therein li£» hid the knowledge almost of every other 
learned science : but yet I pra^ consider, that those 
foreign knowledges are not inherent or inbred in 
the Taws, but rather as a borrowed light not found 
there, but brought thither, and learned elsewhere 
by them that have adorned and polished the studies 
01 the laws. For since the material subject of the 
law is so ample (as indeed it is) containing all things 
thai may be controverted, • the iBtudy of the laws 
then must of necessity stretch out her hand, and 
crave to be holpen and assisted almost of all other 
sciences; therefore, this obiection may well be 
inverted against them that do urse the same, and 

Sroveth rather that the professor of the laws should 
e furnished with the knowledee of all good litera- 
ture of most of the sciences Imeral ; for if a man 
may observe the use of those sciences to lie hidden 
in the law, who then may better use them or observe 
them, than he which is already furnished with them. 
And if the knowledge of the law, do receive orna- 
ment by those eruditions (as I think no man can 
deny) it shall be Very expedient and well befitting 
the student of the laws, to have first familiarity and 
acquaintance with them, and to be instructed in the 
same. 

"But it may be objected, that the lawyer shall 
not need the Knowledge of those arts himself, but 
when opportunity shall be offered, and when ques- 
tion shall arise, wherein the lawyer shall stand in 
need of resolution of any of those sciences, he may 
confer, and be informed by the professors of the 
same, to his good satisfaction, altnough himself be 
not expert therein. This objection is easily answered 
and avoided, for first there is a great difference in 
this respect between manual arts and occupations 
wrought by the dexterity of the hand ; and those 
that are sciences and virtues intellectual adorning 
the mind, as are the liberal.'* 



In the 6th Chapter, Sir John Doderidge stoutly 
maintains that a lawyer should have a good know- 
ledge of Latin. He says : — 

" There is no man (as I suppose) that can or will 
deny, but that the knowledge of the Latin tongue is 
right necessary for our English lawyer: which may 
be made apparent by many evident and eminent 
arguments and ^legations, easily to be produced for 
that purpose. 

" First of all, many of our old statutes, and ancient, 
positive laws were written and formed in the Latin 
tonffue, and so do still rest and remain in our records 
and books; as that act called Magna Charta, the 
great charter of England, great indeed, not in respect 
of mould, but matter, not ^eat in quantity, but in 
weight and worth : containing nuiny of the funda- 
mental poiiits of our laws, bought with the blood of 
our nobility and English ancestors, in those trouble- 
some times of Kinsr John and Henry his son. And 
although many of tne constitutions, contained in that 
charter, first introduced in part by King Henry the 
first (then c^led for his learning Henry le beau 
Claurke), coming in and putting by nis elder brother 
ftobert of Normandy, and as it were by restitution 
and renovation of the old laws of Edward the Con- 
fessor Kinff before the Conquest, and in tract of time 
sought to De infringed, yet nevertheless not without 
trouble it was afterwards again both revived and 
enlarged, first by another charter of King John, and 
lastly by King Henry the Third his son in Parliament 
established, and sundry times afterwards by succeed- 
ing Parliaments also confirmed and oommandedto 
he put in due execution. 

^* In like manner these several laws of note, as the 
statute made ^t Merton Abbey, in Surrey : that 
also made at Marlebridge, that likewise at Gloucester, 
and sundry others were all originally fVamed in the 
Latin tongue in the reign of the said Henry the 
Third : also the acts made in the first, certain in the 
second, and the acts made in the third Parliaments 
all holden at Westminster in the reign of that victor- 
rions and. renowned Prince King Edward after the 
Conquest sumamed the First, compiled by Parliament 
for the stood government of this kingdom, were 
written also in tne Latin tongue. 

*• Secondly, many learned writers have composed 
divers excellent treatises of the laws of this realm in 
the Latin tongue, as, namely, that ancient treatise 
composed by Eanulphusde Glanvilla, a learned judge 
of this land, who is said to have gone in person with 
King Richard the First into the Holy Land, and to 
have ended his days at Ptolmais, then called Aeon or 
Acres, a maritime town of that country. 

"I will here adjoin the learned treatise (and as the 
times then stood) I might well call and affirm the 
eloquent treatise of the common laws framed by 
Henry de Brocton, a most learned judge of this land, 
living in the latter end of the xeigii of King Henry 
the Third," and in the entrance of King Edward the • 
First his regiment: this treatise is replenished with 
many excellent sentences, fitly and aptly composed 
in;.Latin ; and by the reading of this worthy work, 
the student shall truly understand, not only the con- 
formity our national laws then had with the civil, 
canon, or ecclesiastical laws, but also shall well 
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perceive what the commoa law of this our country 
was before the making of divers statutes which have 
altered the same, whereby great light may be had, 
and a sreat help obtained for the better understand- 
ing and true interpretation of the same. 

** Likewise, there is a learned treatise composed 
by a learned yet unknown author while he was a 
prisoner in the fleet, and therefore the said work or 
tract is called FUta^ in the time as it seemeth of 
King Edward the First, and although there do now 
remain but a few manuscript copies thereof, as 
having been never imprinted, yet is it worthy to see 
the light, and ibr the furtherance of the student of 
the laws to be divulged, and this alao was written in 
the Latin tongue : 1 might remember two trteatises, 
Ihe greater, and the lesser, gathered by Radulphus 
de Hmgham; sometimes Chief Justice of the Common 
Fleas^ whose monument yet remameth in the 
€athedpBJl,^Church of Saint Paul in London, and 
wri^ep nl Latin, but in corrupt language as the 
times then aflTorded. 

^ i* Bur passing over many other in silence, I will 
" conclude , with that little treatise made de laudibus 
Ugum an'gluEy in praise and commendations of the 
laws of this land by comparison with the foreign 
laws of some other countries, devised and written m 
the Latin tongue by that sincere and most learned 
ju<^e. Sir «iohn Fortescue, ELnight, thereby to 
mcite by many arguments the rrince, son and 
heir to King Henry the Sixth, to the know- 
ledge of the laws of this country : it seemeth 
by many passages of this treatise, that the 
same was contrived in the kingdom of France, 
during such time as the Queen with her said son 
the rrince remained there to solicit aid for her 
husband. This author at the writing of this treatise 
was as it seemeth Chancellor to the Prince, and 
afterwards Chief Justice of the King^s Bench : this 
little work is well worthy the perusal, plentifully 
shewing the learning of the author in divinity, 
philosophy, and other good literature, besides Uie 
Knowledge of the laws of this realm ; a man, I say, 
who for the fidelity he bare to his master, tasted of 
thie tempest then stirred in the end pf his time, 
having had both his rising and his ruin in that fatal 
fkll of his Lord/' 

The author then adduces the then powerful 
arguments that writs, pleadingis, &c., were in Latin, 
and he also touches upon the necessity for correct 
spelling firom the consequences then flowing from 
trivial mistakes in words. In the 7th Chapter, the 
author considers the subject of Logic, upon which he 
discourses at a great length, and with more applici^.- 
tion to the law itself than in the previous parts, and, 
indeed, we shall And that as we advance there is 
more of leg^l learning than might, from our previous 
extracts, be supposed. The author says : — 

" The next succeeding science liberal is Logick, 
and therefore order dotn reqilire we should nerc 
also make inquiry whether the art of Logick be 
necessary for tne attaining to the* knowledge of the 
law. Tne question hath been diversly debated by 
sundry of Aristotle^s interpreters, and such as have 



written of that science both touching the peculiar 
instance or Hypothesis ; as also more at luge in the 
general Thues — namely, whether Logick be neees- 
scury for the better obtaining of other learned 
sciences. In handling of this debate, we will hold 
our former proposed course, and first of all let us 
object Against the necessity thereof. 

** Experience is a sure foundation : many excellent 
lawyers both in the civil laws of the empire, the 
canon laws of the church, and the common laws of 
the land have not been skilAil in Logick, and there-* 
fore Lo|^ck is not necessary for the knowledge of 
the laws. 

"Law arguments are deduced more from authority 
than reason, for the English lawyer in arguments 
requireth most the strenra of cases apt to Uie pur« 
pose, and precedents of former time, than discourse 
of reason ; and, therefore, Logick, which respeeteth 
only the inference and discourse of reason, ianot so 
needful for a lawyer. 

"The laws deal with particular instances, anid 
individual cases, where the sundry . circumstances 
accompanying the fact, make manifest difierence, 
inter cequum et iniinium; justum et injuatum; 
whereas Logick dealeth not with universalities 
abstracted from the particulars, and exempt from 
their circumstances, and therefore Logick is not 
necessary for a lawyer. 

" A great part of Logick doth treat of propositions, 
and the framing of syllogisms, but the lawyer doth 
not argue syllogisticuly, and therefore needeth no 
Logick. 

" Man is a living creature, by nature reasonable, 
and can, by the gift of nature alone, appi-ehend, 
understand, infer, collect, discourse, reason, prove, 
disprove, order, and dispose things conceivea, and 
truly judge of them; and therefore, where these 
things are by nature, what necessity is there to 
learn them bv art ? Every faculty and discipline of 
itself hath a distinct and peculiar manner of proceed- 
ing, and therefore a special Logick must be framed 
for the study of the law if any be neeesaary at all, 
for the genend Losick will not suffice. 

"The full handling of this question will give 
occasion of a large discourse, and mcite us to set out 
ai\.d declare the principal parts of Logick, and the 
true use thereof^ in the ' knowledge of the laws; 
wherefore lest our speech, througn multiplicity of 
matter might be confused, we will nold this order : — 

"First we shall endeavour to produce the testi- 
monies of most approved authors of the part 
affirmative, wherein they have delivered the neces- 
sity or profit'ible use of Logick. 

" Secondly, we shall undertake, by reasons drawn 
from the most parts of Logick, to prove the necessity, 
at least the utility thereof. 

" Thirdly, we shall propound those places out of 
our own books of the common laws of this land 
where the use of Logick hath either been acquired, 
admitted, or practised. 

" Then handling that part of Logick which con- 
cemeth method, we wul dispute whether the 
knowledge of the law may be brought into a method 
yea or no ? 

"Then we shall consider the state of this main 
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question according to the different opinions of such 
u have written thereof. 

^^ And, lastly, answer the arguments and objec- 
tions at the first proposed on the contrary part.*^ 

We pass over the first and second heads, and come 
at once to the third, where the author says : — 

** Concerning the third proposed matter, these 
may be the reasons following to prove Logick neces- 
sary or at least bchovefnl to the study of the law. 

** The art of Logick is the art of reasoning, ars 
argumentandi^ as one of the properties thereof, 
teaching to find out truth by argument and disputa- 
tion. But the common law of this land (which is 
often styled in our books by the name of common . 
reason) is. deduced from principles evident and 
known, for the decision of such thmgs as are drawn 
into doubt, alid are unknown. The precepts thereof 
are taught by Lpgick, in the books of demonstration 
and topic parts ofthe art of Logick, and, therefore, is 
Logick necessary for the obtaining ofthe knowledge 
of the law, especially for that all points debated or 
controverted in our law are either matters in fact, 
and so triable by a jury, or doubts in law, deter- 
minable by disputation and argument. 

i«Again, Logick teacheth a man to collect the 
axioms, principles, grounds, and rules observed in 
that art which he studieth, and, being so collected, 
a]>tly to dispose the same, which yieldeth diversity 
of matter, and ready fiirniture for disputation : but 
those thinffs are very necessary to be observed in the 
study ofthe law ; therefore, is Logick a very neces- 
sary science for the obtaining thereof in this respect. 

*^ Our lawyer in his law arguments, the better to 
demonstrate and strengthen nis opinion, is driven 
not only to define or describe the thing dis- 
puted of, but to divide the same into parts, to 
distinffuish the divers significations of the words, 
but sOso to search and mdicate the difference of 
matters and .cases proposed: all which the art of 
Logick professeth to teach ; and, therefore, Logick is 
necessary. 

^* Every man in his argument ought to covet to be 
understood of them that hear him ; for to what end 
else should he speak. 

*^ But a man is best understood when in obscure 
matter he doth propose, first, the most general 

Sropositions, of easv apprehension, and out of them 
educe others, and so to combine and knit all 
together, as all the parts in orderly disposition 
may cohere, of which result those three excelltnt 
things, brevity, perspicuitv, and verity, all which 
Logick promiseth ; and, therefore, is Logick neces- 
sary. 

**When a doubtful question is proposed, the 
truth is found out by argument, debate, and 
discourse of reason on both parts, as in all our 
law arguments appeareth; and, therefore, such 
debate and conflict of reason is said to be the flail 
whereby the com is severed from the stubble, 
truth is tried from falsehood (for there can be but 
one truth) ; and, therefore, where there is diversity 
of opinion, the truth can rest only but of one part, 
and the others must be deceived through the deceit 
of a faulty form of their manner of reasoning.^' 



VENDOES AND PURCHASERS. 



MANOR, SALE OF.— Adbmsnons after mIs— 
Vendor etttitled tonnes and fees — Specific performance 
with compensation — Demurrer — Copyholds, — ^The fol- 
lowing case is said not to be a novel one, but it is 
one which the practitioner will do well to bear in 
mind where he has to prepare conditions or a con- 
tract of sale of a manor. It is said to have been 
decided, again and again, that if, after a contract for 
the purchase of a manor, and before the time fixed 
for the completion of such contract, a tenant of the 
manor happens to die, the vendor, and not the pur- 
chaser, is entitled to the accruing fine. And even 
though the purchaser may be the person who has 
actually received such fine, itill if it be one which 
accrued in respect of a death which took place 
before the completion of his contract, it is quite 
certain that he is not entitled to retain it as against 
the vendor. Garrick v. Lord Camden (2 Cox, 281), 
and the Earl of Hardwicke v. Lord Sandys (12 M. & 
W. 761), are decisive authorities in point, and it is 
rather remarkable that the latter case should have 
been disposed of by the Court of Exchequer, appa- 
rently in ignorance of the fact that the question had 
already been determined by Lord Thurlow, who de- 
cided the former case. In the following case it 
appeared that the plaintiff agreed to purchase from the 
defendants a certain manor, of which he was to be 
let into the enjoyment on a certain day. Before 
that day arrived one of the copyhold tenants died, 
and three persons were admitted as his successors by 
the vendors, who received the fines payable upon 
such admission. To a bill filed by the plaintiff, 
praying that the said contract might be specifically per- 
formed by the defendants, with an abatement out of 
the purchase money by way of compensation to the 
plaintiff for the loss of the said fines, and for the 
depreciation in value of the said manor, caused by 
the admission of younger lives in lieu of the deceased 
tenant, a general demurrer was allowed by V. C. 
Stuart, on the authority of the above cited cases. 
Cuddon V. Ttte, 6 Week. Rep. 606. 

CONDITIONS OF SALE.— Sole tit lots^Largesi 
purchaser taking deeds — Attested copies — Expense to 
be borne by vendor, — ^The following case shows the 
necessity for providing as to the expense of attested 
copies of deeds where there is a sale in lots, and the 
largest purchaser becomes entitled to the deeds re- 
lating to his own and the other lots. It was held, 
that in a sale under the order of the Court of Chan- 
cery, a purchaser of the largest lot in extent and 
value is, in the absence of express condition, entitled 
to the deeds relating, as well to the lot bought by 
him, as to other lots of less extent and value ; and, in 
the absence of express condition, the purchaser of a 
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smaller lot is entitled, at the expense of the estate 
to attested copies of all snch deeds. A condition 
which provided that all attested copies of deeds, 
*' whether required for the verification of the abstract, 
w deUverif to the purchaser, or fof any other purpose • 
shall be procured at the expense of the purchaser :*' 
Held, not sufficiently express to vary the rule, and 
to throw on the purchaser of the smaller lot the 
expense of attested copies of deeds handed over to 
the purchaser of the larger lot Peterson v. Elwes, 
6 Week. Rep. 611. 

SPECIFIC PERFORMANCE.— Decrw—TOfe, 
when Jirst shown — Proving abstract — " Produce a tUU*^ 
— Interest, from what time, — ^The following is a very 
important case with reference to the question at 
what time a good title is shown by a vendor — a 
circumstance which frequently determines the ques- 
tion of costs of a suit for specific performance. It 
was held, that where, under a decree in a suit for 
specific performance, there is a reference as to 
*^ whether the vendor^ can make a good title, and if 
so, when such title was first shown,*' the making and 
showing a good title are intentionally /futtnc^ matters. 
A vendor can make a good title where a good title 
appears on the face of the abstract, and where he u 
able and willing to prove the deeds and facts 
alleged in the abstract. The showing a good title 
is the delivery of the abstract where the vendor is in 
a condition to prove everything necessary to es- 
tablbh his title, appearing on the face of the abstract 
A eontest as to what species of evidence is necessary, 
and the non-production in the first instance of the 
evidence ultimately required, is not such a refusal 
to produce evidence as that until such evidence is 
produced a vendor can be said not to have shown a 
good title. Whatever a vendor puts upon his 
abstract, he is bound to prove and verify. Where, 
in the contract the word ** produce*' a good title is 
used, the vendor is only entitled to interest from 
the day on which he has. verified the title. A 
summons to vary the chief clerk's certificate, finding 
that a letter alleging a fact creating a good title, and 
ofiering to prove it in a short time, was the period 
at which a good title was first shown, dismissed with 
costs. Parr v. Lovegrove, 6 Week. Rep. 709. 

LIEN FOR UNPAID PURCHASE MONEY. 
— One solicitor acting for both parties — Purchase money 
in hands of solicitor misappropriated — Lien of vendor. 
— ^The following case is another proof of the mischief 
arising from one solicitor being employed by both the 
vendor and the purchaser, and shows what circum- 
stances do not, in .inch a case, amount to pa3rment. 
We may observe, that in Lambarde v. Older (17 
Beav. M2 ; 22 Law Tim. Rep. 94), the Master of 
the RoUs held, that a creditor of an intestate could 
not purchase from the legal personal representative 



goods belonging to the intestate, and pay for those 
goods by wiping off the debt which was due to him 
frt>m the intestate's estate, and that the creditor must 
pay for the goods, and must come in for a dividend 
only pari passu with the other creditors ; and. that if 
this species of set-off had been allowable, the legal 
representative would not have been justified in 
selling to the creditor of the intestate. In the fol- 
lowing case the principle of this decision was applied 
to the case of a solicitor acting for both the vendor 
and the purchaser. It appeared, that in the sale of 
copyhold e8tat«« by trustees, in May, 1853, a firm of 
solicitors acted for both vendor and purchaser. The 
solicitors had in their hands, at the time of the sale, 
a sum of money belonging to the purchaser, on the 
balance of the accounts to be taken between them, - 
more than sufficient for payment of the purchase 
money, less the deposit which had been paid by the 
purchaser, and a further sum was received by them 
on his account in the September following. The 
purchaser directed the solicitors to apply this balance 
in payment of the unpaid purchase money. In 
October, 1855, the purchaser was let into possession, 
and a deed of conveyance, dated in the month of - 
December, 1853, was executed by the vendor, and a 
receipt for the purchase money sigped by them. 
This deed, together with the title deeds, remained 
in the custody of the solicitors ; they were kept in a 
box containing only papers of the purchaser. In 
June, 1854, the purchaser was admitted on the court 
rolls as tenant, and one of the firm being steward of 
the manor. The solicitors did not pay over the 
money of the purchaser in their hands to the vendors 
in specie, but some time afterwards they came to a 
settlement of accounts with the vendors (the trustees), 
and gave credit for the amount of the purchase 
money as received by them^ and a balance (after 
allowing for their disbursements and charges) was 
shown to be due to the trustees. By their direction 
four one-fiflh shares of this balance were paid over 
to four out of the five persons entitled to the proceeds 
of the sale. The other one-fifth share remained in 
the hands of the solicitors. Afterwards, the other 
cestui que trust required payment of his share, and 
the solicitors then stated that the purchaser had not, 
in fact, paid the purchase money, but that they re- 
tained possession of the title deeds and conveyance, 
and the trustees required the solicitors to hold them 
for them until it should be paid, but no proceedings 
were instituted against the purchaser until February, 
1856, the solicitors having, in the meantime, become 
bankrupt, without paying the money. Upon bill 
filed by the vendors to establish their lien for unpaid 
purchase money: Held that, under the circumstances, 
they were entitled to a decree, giving them a lien on 
the said copyhold estate for the amount of the pur- 
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cbaiw, money unpaid. Wrout t. Dawei^ 81 Law 
I!m. Bep. 261. 



SUMMAEY OF DECISIOKS. 

^QXTXTT AKD OONYBTAKCINa. 

BOND DEBT.— 5i>ectafty — CAar^ on landt-- 
SiatiUe of Limitationi^-^ fr ^ WUL i,e.5n—Sam€ 
hand to pay and toceivo^TrvMu and eestm que tnut 
— - Partia to ndu — Pleadinff^Admimtiration tuUt 
' making debtors parties, — ^The following is acwe of a 
somewhat intricate natnrei bat it may be nsefhl to 
note it as being the decision of the House of Lords 
on the application of the Statute of Limitations to an 
old bond debt where there was a term limited to 
secure (inter aUd) the specialty debts of the party 
giving the bond. In 1806, a bond with warrant at 
attorney to confess judgment to secure £600, with 
interest firom data theraof, and another to seeore 
£1,000, with interest, fW)m death of B., the obligor, 
were vested in trustees, upon ultimate trusts, for the 
benefit of children^ In 1807 the estates of B. were 
settled upon T. (his son), one of the obligees, and a 
term of 800 years was created for the purpose of 
raising £6,000»jrhich was to be applied in satisfying 
a debt, and the remainder was to go towards pay- 
n^ent of "judgment and specialty debts then owing 
byB.«« B. died in 1816, and T. in 1886. BiU filed 
by ceituis que trust (the ^ildren) against the persona 
entitled to the estates subject to the term, for a 
decree that the bonds were charged on the lands 
included in the term. Brady, L. C, held, that they 
were not, and that the trusts of the remainder of 
the £5,000 were top general to warrant any creditor 
in filing a bill to obtain the benefit of them ; but 
that that so much of the £5,000 as were unraised 
was personal estate of B., and as such applicable to 
the payment of the bonds, without prcyuidice, how- 
ever, to any question -on the Statute of Limitations. 
On appeal: Held, that the suit was improperly con- 
stituted. It ought to have been against the personal 
representative of the deceased obligor,' the term 
being part of his assets, and there being no privity 
between, the creditors or the trustees of the term 
and the owner of the estate. In administration suits, 
a<icreditor or legatee cannot make a debtor a co- 
defendant with the represehtativq of the testator or 
intestate, except in cases of collusion, partnership, 
&c. In this case, however, the proper parties and 
materials being before the House, and the result in 
the court below being the same as if the suit had 
been properly constituted, the appeal was heard on 
the merits: Held, affirming the decision of Brady, 
L. C, that the bonds were not a charge upon the 
term, but that the cestuis que trust were entitled 



against the pertoiU.estate of B. But, per Lord St. 
Leonards, the bonds and judgments were entered 
as permanent securities on the estite of B., and were 
so in equity. As to the Statute of limitations, the 
question was whether the obligees, being barred from 
suing the personal representative of B., were the 
eestuis-que trust also barred? Per the Lord Chan- - 
cellor and Lord Cranworth (dubitante Lord St. 
Leonards, dissentienU Lord Wmsleydale), they 
were not, inasmuch as B. was their ' tronee. 
Per Lord St. Leonards — first, no question azkes 
upon the statute in this case, as Hhe rights of the 
present eestuis que trust accrued odiy in 1848, and T., 
the obligee in trust of the bonda, being personal 
representative of B., the obligor; secondly, the 
effect of the charge here to be raised by express tnuife 
falls within the saving of a. 25 as much as if the 
express trust had been applied, not to a charge upon 
land, but upon the land itself; thirdly, the. statute 
neve>r runs where the same hand is to pay and reeeiye. 
B urrowes v. Chre^ 6 Week. Bep. 699. 

CHABITY.— GramfNor#dkoji4-*7Vi»eees' discretion 
^■^urisdiction'Scheme, — ^A grammar sehod, founded 
and endowed by King Edward the Sixth, is essentiaUy 
a Church of England school, founded fat Church of 
£ngland purposes, and members of ihe Church of 
England alone will be appointed trustees. The court 
is bound by the charter of foundation ; it hasno power 
to expand, curtail, or-dimiiiiah the purposes of the 
foundation. It will, therefore, leave the trustees^ 
when authorised, to frame the rules and ordinancei 
ftxim time to time required for the govenunent of 
the school ; and so that the school is preserved in its 
integrity, it ¥all not restrain them from making nilea 
and ordinances to extend the general benefit of the 
foundation to persona not members of the Churdi 
of England. In re The Stafford Charities^ 27 L. J. 
Ch. 881. 

ESTATE POUB AUTBE VTE.^Leasefor Uvet^ 
Special occupants — Croum, — ^In the note to the case 
of Jones V. Goodchild (8 P. Will. 82),- the following 
point is raised: A church lease for three lives is 
granted to a bastard and his hdrs, who dies without 
issue and intestate. ' What shall become of this lease ; 
shall it go to the administrator, the bastard, or to 
the Crown ? Or does the limitation to the heirs make 
any difierence ?' or is it a cast's omissus out of the 
statute of frauds and perjuries, and so remains liable 
to occupancy at common law? or, lastly, is the lessor 
entitled, the lease being determined, for that the 
premises being granted to the lessee and his heirs 
during three lives, and the lessee being dead without 
heir, the lessor may re-enter in the same manner as 
where a grant is to a man and the heirs of his body 
for three lives (in which case the heirs of the. body 
take as special occupants), remainder over, and the 
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grantee dies without iasue daring the three lives, the 
reinamderman shall take? By sec 6 of the 7 Will. 4, 
and i Vic c. 26, it is enacted, "That if no disposition 
by will shAll be made of any estate pour autre vie of 
a freehold nature, the same shall be chargeable in the 
hands of the heir, if it shall come to him by reason 
of special occupancy, as assets by descent, as in the 
ease of freehold land in fee simple ; and in case there 
shall be no special occupan of any estate pour autre 
v»e, whether freehold or customary freehold, tenant 
right, customary or copyhold, or of any other tenure, 
and whether a corporeal or incorporeal hereditament, 
it shall go to the executor or administrator of the 
party who had the estate thereof by yirtue of the 
grant ; and if the same shall come to the executor or 
administrator, either by reason of a special occupancy 
or by virtue of this act, it shall be assets in his bands, 
and shall go and be applied and distributed in the 
same manner as the personal estate of the testator 
or intestate.** In the following case it appeared that 
a devise was made to trustees and their heirs, upon 
trust for an illegitimate person and his heirs. Upon 
the death of the cestui que trust without heirs : Held, 
under the 7 Will. 4, and 1 Tic. c. 26, s. 6, that a 
freehold lease for lives passed to the Crown under an 
administration taken out by the Solicitor of the 
Treasury ; and that the trustees and their heirs took 
no interest as special occupants in the property-. 
Re^oide v. Wright, 27 L. J. Ch. 392. 

HUSBAND AND WIFE. — Separate estate— 
Savings from allowance to wife living separate, — ^The 
following is an important case as to the respective 
rights of a husband and wife in her savings arising 
out of allowances made to the wife by her husband. 
It appeared that a husband and wife had been living 
separate since 1824, and the husband had ever since 
remitted through his bankers to the wife's bankers, 
foir the support of his wife, an annual sum of £250, 
afterwards increased to £350, and she had allowed a 
sum of £1560, arising from such remittances, to 
remain in the hands of her bankers: It was held, 
that this allowance was made by the husband for the 
separate use of the wife, and that the savings arising 
therefit)m must be treated as her separate estate 
(Brooke v. Brooke, 31 Law Tim. Rep. 244). In his 
judgment, the Master of the Rolls said : ** Upon the 
statements in the bill, which must be taken most 
strongly against the plaintiff, the husband says that 
the allowance was intended and was supplied for the 
support and maintenance of the wife ; it necessarily 
follows that it was for her separate maintenance and 
support, for the plaintiff was residing in India during 
the whole of the period ; and if it be the separate 
estate of the wife, she was entitled to save any 
portion she pleased, snd according to all principle to 
deal with the savings of hu* separate estate as she 



thought fit. The case of Messenger v. Clark (5 Ex. 
R. 388), is a case which, though, according to some 
of the statements in it, seems to be a little startling 
at first, I apprehend was rightly decided. In that 
case the wife had been allowed, by agreement between 
the husband and wife, a sum of money for her 
separate support and maintenance. There is no 
question that in equity she could have disposed of it 
as she thought fit. She invested it in stock, and 
shortly before her daath, she gave that stock to ' 
certain persons. The husband, however, contended 
that the property at law belonged to him. The court 
of law held that he was entitled to it. I do not see 
how it could have been otherwise held. To hold in 
this case that this is not the property of tlie married 
woman in equity would be at variance with a great 
number of cases. Supppnng the case of Messenger 
T. Clark to be binding upon the present occasion, it 
must be observed that this money was given to the • 
wife for her maintenance and support. Alderson, B., 
whose judgment was the strongest, in the course of 
hie judgment says, *We do not wish to be under- 
stood as entertaining any doubt that if she had dis- 
posed of the money for the payment of her debts, or 
had parted with it. for a good and valuable considera- 
tion, thlEit under such circumstances it could be 
recovered back :* meaning, I suppose, that the court 
entertained no doubt that it could not be recovered 
back.** Brooke v. Brooke, 31 Law Tim. Rep. 244. 

LEASE. — Specific performance — Agreement to 
demise-^ j- 9 Vic, c. 106, s. S—''ix:'^Uncertainty 
of subject matter.— By the 8 & 9 Vic. c. 106, s. 8, a 
lease required by law to be in writing is to be void at 
law unless made by deed. Under this provision, it 
has been decided by the Lord Chancellor, that an 
instrument purporting to operate as a present demise 
of land for ten years, which was void at law as a lease, 
under s. 3,of 8 & 9 Vic. c. 106, will be enforced in 
equity as an agreement, and specific performance 
thereof granted. The insertion in such an agreement - 
of *^&c.,** as one of its terms, does not introduce such 
uncertamty as to induce the court to refuse specific 
performance, where the context shows the intention 
of the parties. Pariber v.- Tcuioe/Z, 6 Week. Rep. 608. 

MORTGAGE. — Mortgagor and mortgagee — Fore- 
closure — Bankruptcg — Judgment creditor— Preference 
— Parties to suit — Costs — Disclaimer of defendant— 
14-2 Vic, c. no, s. 13.— Section 13 of. the 1 & 2 
Vic. c. 110, plainly gives to every judgment creditor 
(both in freehold aud leasehold property) a charge 
upon the land as effectutd as if the judgment debtor, 
having power to charge such lands, had, by writing 
under his hand, agreed to charge the same with the 
amount of such judgment debt, and the interest 
thereon. That is the language of the first part of 
the section. There is then a proviso which says^ 
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that ** no judgment creditor shall be entitled to pro- 
ceed in equity to obtain the benefit of such charge, 
until afler the expiration of one year from the time 
of entering up such j udgmeut.*' Hut there is nothing 
in this proviso to prievcnt the judgment creditor firom 
taking active proceedings to- enable himself to make 
his charge available at the end of one year. There 
is then a further proviso to the effect that no such 
charge shall *' operate to give judgment creditors 
any preference in case of the bankruptcy of the 
person against whom judgment shall have been 
entered up, unless such judgment shall have been 
entered up one year at least before the bankruptcy." 
In the following case, which was a bill for foreclosure, 
filed by a mortgagee alter the bankruptcy of his 
mortgagor : it was held, that a judgment creditor, 
who had entered up his judgment against the mort- 
gagor less than one year previously to the bankruptcy, 
was properly made a defendant, although he was not, 
until the expiration of such year, entitled to proceed 
in equity to obtain the benefit of his charge: Held, 
also, that he had not sufficiently disclaimed upon .the 
pleadings to entitle him to have the bill, as against 
himself, dismissed with costs. Harrison v. PenneU^ 
6 Week. Rep. 712- 

PATENTS.-— Pafcn< Law Amendment Act, 1852, 
M. 85, 38 — Variation of registry. -^JJnder the Patent 
Law Amendment Act, 1852, the Master of the Rolls 
has jurisdiction to order a memorandum to be entered 
against the registry of an assignment identifying 
certain instruments therein referred to with deeds 
subsequently placed on the register. JRe Morey*$ 
Patent, 6 Week. Rep. 612. 

PERPETUAL ANNUITY.— TTA^i annvity per- 
petual of fio^--*There is a great difficulty in deciding 
whether, where an annuity is given by wiU, without 
limiting its diiration, it is or not a perpetual one. In 
the following case a testator gave an annuity or 
rentcharge of £300 to his niece A., and alter her 
death he gave it unto her children equally, if more 
than one, or to one only child, to be applied towards 
the maintenance, &c., of such child or children, until 
the youngest should attain twenty ^one; and then he 
directed that the said annuity should be sold, and the 
produce to go to and be divided amongst such child- 
ren or only child, and he charged the said annuity on 
his real estate, which he devised to H. : Held, that 
the annuity was a perpetual annuity. Mansersh *v. 
CampheU, 31 Law Tim. Rep. 262. 

PUBLIC COMPANY.— Ztmi/cd Liability Act, 
1856 — Trading partnership— Power of directors to 
mortgage. — A company was established under the 
Limited Liability Act, 1856, for the purchase of 
vessels*, to run them between different places, and to 
let the same out for* hire, and generally to transact 
the business of shipowners. The 55th clause of the 



articles of association provided, thai the' diiecton 
"might exercise and do all such powers, discretions, 
acts, deeds, and things, which the company might 
exercise and do, as were not by the Joint-Stock 
Companies Act, 1856, or by the article declared to 
be exerciseable or done by th^ company in general 
meeting, subject, neverthdess, to the regulations of 
the company's articles, to the provisions of the Jouit 
Stock Companies Act, 1856, and to -such regolationa 
(being not inconsistent with the aforesaid regntationa 
or provisions) as might be prescribed by the com- 
pany in general meeting ; -but no regulation made by 
the company in general meeting should invalidate 
any pnor act of the directors which would have 
been valid if such regulation had not been made.** 
In August, 1857, a resoluticm was paaaed at an 
extraordinary general meeting, "that the company 
be empowered to issue debentures to raise snoh « 
sum of money as it may require, not exceeding 
£50,000, and be authorised to assign the company's 
▼easels to trustees to secure the due payment of the 
prindpal and interest to be secured thereby.** This 
resolution was afterwards duly confirmed, but no 
debentures were issued under the power. Soon 
afterwards the directors executed several mortgages 
of the vessel?, under the seal of tiie company, to 
secure large balances and firesh advances. Upon 
demurrer to a bill to have one of such mortgi^ges 
given up to be cancelled . Held, that, having regard 
to the hct of the company being a trading pactner- 
ship, and the absence of any prohibition to mortgage 
both in Joint Stock Companies Act, 1856, and in the 
exception contained in clause 55 of the articles of 
aslBodation, the directors had power to execute the 
mortgages, and the demurrer was allowed. The 
Australian Auxiliary Steam Clipper Company ▼• 
Mounsey, 31 Law Tim. Rep. 246. 

PUBLIC COUPANY.^Conditions of setting aside 
transactions between director and company, — ^Where a 
director avails himself of his position, to mfike a 
private advantage out of transactions with his com- 
pany, such transactions cannot be repudiated by the 
company after they have, with knowledge of tiiem, 
put it out of theur power to restore matters to their 
original position. Great Luxembourg Railway Co. ▼. 
Magnay, 6 Week. Rep. 711. 

SOLICITORS' LIABILITIES.— Por6icr«Atp— 
Liability — Solicitor and cUent-^Receipt of purchase-, 
money,— ^The following is a decision of importance 
to solicitors who may happen to be in partnership, 
and have an unworthy partner. It is no part of a 
solicitor*s business to receive on behalf of his clients 
money coming to them upon payment of a mortgage 
debt, nor to retain such money for the purposes of 
investment generally. Therefore, whe;-e money had 
been received by R., one of a firm of solicitors, and 
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misapplied by him after his representation that it 
had been re-invested on a mortgage security, 
payments purporting to be in respect of interest 
being made by him up to his death : Held, that the 
surviving partner was not liable to make good the 
loss on the several grounds : that the transaction 
was not within the ordinary business of a solicitor ; 
that he had no knowledge or means of knowledge as 
to the receipt and appropriation of the money by his 
partner ; and that it. did not appear that the guilty 
partner had received the money upon the faith (a£ 
the time) of its being re-invested upon a specific 
seeuri^. Bourditton v. Roche, 6 Week. Rep. 618. 

TENANCY IN COMMON.— 5focl; standing in 
joint namef— Difference between purchaset and mart- 
gagee on joint equal advance. — The following case is 
desvrving notice, as suggesting a doubt of the cor- 
rectness of one of the propositions to be found under 
the head of ** Law PROPOBrnoNS " in this number, 
title ^' Joint Tenants:' Where stock has been 
purchased, in the joint names of two, out of money 
standing to their joint account in the bank, it is not 
n ec e s sa r ily to be considered in equity as held in 
joint tenancy, but the origin of the money and the 
aeta and intentions of the parties may be looked to, 
and a eondusion in favour of a tenancy in common 
drawn finom the drcnmstances. The distinction 
taken in equity between a purchase by two advan- 
cihg etpul shares of the purchase money in their 
joint names, and a mortgage to them under the 
aune eiieumstanees, the first being considefed to 
ereate a joint tenancy, and the other a tenancy in 
eommon, disapproved of. Two sisters being tenants 
in eommon of real estates, had money arising from 
the rents standing to dieir joint account, in the bank. 
Furt of the money was from time to time invested 
in*the tnirehase of the stock in the joint names, and 
part on mortgage, the mortgaged premises being 
conreycd to them as tenants in common. Each 
sister, by will, affected to dispose of her share of the 
stock : Held, that they were entitled to the stock as 
tenants in common, and not as joint tenants. Bo- 
Vinson r. Proton, 27 L. J. Ch. 395. 

TRUSTEE.— /n/an< lunatic trustee-'-Jurisdictidn 
in bmaqf — Jurisdiction in Chancerg — Trustee Act, 
1850, ss. 3 and iO.—When trustees take the legal 
estate, — ^A., the mortgagee of real estate, by his will 
gave and devised all his real and personal estate and 
effects, of what nature or kind soever, to a trustee 
upon trust, after payment of his debts, &c., to permit 
his wife to receive the rents of his real estate and the 
interest of all sums of money due and owing to him 
upon mortgage, bond, note, or other security, for her 
life ; and at her death, to get in all debts owing to 
him '*on.any security^* or otherwise, and to pay and 
dispose of Uie same as in the will was mentioned : 



Held, that the trustee under the devise in the will 
took the legal estate in the property under mortgage. 
The trustee had died intestate, leaving as his eldest 
son a person who was of unsound mind, thou<;h not 
a lunatic by inquisition, and who was also an infant. 
Upon a petition by the parties beneficially interested, 
it was ordered that he should be declared a trustee 
of the hereditaments comprised in the mortgage,-and 
the petitioners should be appointed to convey to 
purchasers in his stead. The Court of Chancery has 
jurisdiction to make such an order under the circum- 
stances, and it is not necessary to resort to the 
jurisdiction in lunacy. Be George Wilson Thompson 
(a person of unsound mind), 31 Law Tim. Rep. 243. 

TRUSTS.— rrttf tec and cestui que trust— Declara- 
tion of trust — Husband and wife — Separate use, — 
There have been many cases in which it has been 
held that a court of equity will not render its assist- 
ance to perfect an incomplete gift. There is a most 
essential difference between the case of a man who 
declares that he will hold property in trust for 
another, and that of one who only affebts to give, 
but does nothing to complete his gifl. In the cases 
of Weale ▼. Ollive (17 Beav. 252), and Scales y. 
Maude (6 De G. M. & G. 43), it is surprising to 
find that, in some passages, it is laid down that, if 
there be a declaration of trust, with notice to the 
trustee, the question whether the latter acts upon 
such notice or not can make any difference as to the 
validity of the declaration of trust. And this obser- 
vation applies, of course, no less to cases of assign- 
ment on trust, than to those of mere declaration. It 
is established that wherever property is once 
impressed with a tiust, the right of the cestui que 
trust is wholly independent of the conduct of hia 
trustee ; that the recognition of the trust by the 
latter, on the one hand, or his refusal to execute it 
on the other, cannot affect the interest of the person 
beneficially entitled. The passages above referred 
to as occurring in the judgments of the late Lord 
Chancellor and the Master of the Rolls are obpter 
dicta merely, occurring m the course of argimient 
and illustration, but which neither of those learned 
judges would probably, had his attention been 
drawn to the fact, have considered a precise state- 
ment of the doctrine of equity upon this head. In 
the fbllowing case it appeared that E. being a 
member of a mercantile firm, with whom his sisters- 
in-law, M. & C, had a deposit account, transferred 
£2,700 to such account, and procured from his firm 
a promissory note to that amount, which sum he 
verbally declared to M. and C, was to be the private 
property of his wife. He enclosed the note in an 
envelope, upon which he indorsed a memorandum to 
the above effect. Afterwards, without having 
- parted with the possession of the note, he re-trans^ 
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ferred the £2,700, in the books of the firm, into an 
account of his own. He dealt with the £2,700 as 
his own property, paying his wife no interest there- 
upon, and ultimately reducing the capital sum to an 
amount less than £2,700: Held, that a yalid trust 
had been created for the separate use of his wife ; 
and, upon a bill filed by her after his death, she was 
declared entitled to £2,700 out of his estate, with 
interest at £4 per cent, from the day of his decease. 
Evant T. Jenmng$^ 6 Week. Sep. 616. 

WILL.— Oonffnicfum^ JSe^MSff qf penonalty to 
^^Ae mxtlmr-at'law of (he tettotor."— The following 
case shows the construction put by courts of equity 
on a bequest of personalty to the ^^heir-at-law.*' 
Where a testator bequeathed a sum of stock to his 
wife, who surriyed him, and after her death to his 
•'next heir-at-law:** Held, that the testator's heir- 
at-law, and not his next-of-kin, was entitled to the 
stock ; and that the person so entitled was he who 
was the testator's heir-at-law at ^e time of his death, 
hot at the death of the widow. SouAgaU y. CltncA, 
81 Law Tim. Bep. 263. 

xQumr PBAcncs, 

EVIDENCE. — Reference in annoer-'No cross- 
examination. — Plaintiff had been examined in a 
bankruptcy, and the defendant in his answer 
referred to the examination as laconsistent with the 
bill of the plaintiff, who gave evidence in the suit, 
but was not cross-examined. Statement in bank- 
ruptcy, which was neither an admission nor a confes- 
sion, admitted as evidence at the hearing. Davison 
y. Robinson, 6 Week. Rep. 673. 

EXECUTION ON OKDER.—Sermce of order- 
Record and WrU Clerks' Office— Writ offi, fa.— First 
Order oflOth May, 1889.— By the first Order of the 
10th May; 1839, " Every person to whom in any 
cause or other matter pending in this court any sum 
of money or any costs have been ordered to be paid, 
shall, after the lapse of one month from the time 
when the order for such payment was duly passed 
and entered, be entitled by his clerk in court to 
sue out one or more writ or writs of feri facias, or 
writ or writs of elegit of the form hereinafter stated, 
or as near thereto as the circumstances of the case 
may require." In Seton on Decrees, 2nd edit. 648, 
note b., it is said: — "By General Order 1 of the 
10th May, 1839, the party prosecuting is entitled to 
sue out the writs of feri facias or elegit afler the 
lapse of one month from the time an order for 
payment of money or costs is passed and entered ; 
but since, by General Order 12 of the 11th April^ 
1842, every decree or order for payment should 
limit a time, or time afler service, the Record and 
Writ Clerks will in that case not issue the writs until 



the time (and if the order has been^fenred, the time 
after service),, has expired. If, liowever, the ovder 
does not limit any time, or only limits a time sfter 
service, and has not been serv ed, the Record and Writ • 
Clerks will issue the writs after the lapse of one 
month from the entry *' (£!r relatione Mr. Veal, 
late Clerk of Records and Writs). In the following 
case it appeared that by an order made by consent on 
the 4th June, 18^7, A. was ordered to pay certain 
tam» of money within eight days after the date of 
the chief clerk's certificate, which was soon after 
made, and bore date 8th August - The certificate 
was aeddentaUy not approved by the Vice-Chancellor 
previously to the Long Yscation, and it was not 
served upon A. until the November following. In 
consequence of that irregularity A. declined to pay 
the amount due, and another notice of motion was 
served upon him for the purpose of obtaining an 
order for him to pay. That motion was beflod^ott 
the 19th November, upon an affidavit of service 
upon A., who did not appear, and sn ordeY waa 
made directing him to pay the amounts mentioned 
**on or before the 1st December then next, or 
within four days of service upon him of that order.*' 
Service of the order was never made either upon 
A. or upon his solicitor, and the order itself was 
not passed and entered until the 2nd December. 
After a month had elapsed fh>m that time, writs of 
fieri facias were issued against A., under which 
execution was levied by the sheriff. A. then moved, 
on the 17th February, 1858, before Stuart, V. C, that 
the writs might be set aside, and the amounts levied 
by the sheriff repaid to him ; but the Vice-Chancellor 
refused to make any order upon that motion, except 
that A. should pay the sheriff's costs. On an appeal 
by A.: Held (reversing his Honour's decision), 
that the writs were irregular and void, inasmuch as 
the order, not having been entered till the 2nd of 
December, was, till then, no order at all, and A. 
had therefore had no opportunity of complying with 
the former alternative ; and that, inasmuch as the 
order had never been served upon A., the period 
limited by the latter alternative had never arrived. 
Semhle, that, previous to the issuing of such writs, 
an affidavit of service of the order on which they 
are to be sued out must in all cases be filed, although 
the practice hitherto would appear to have been not 
to require it. AdJdfis v. Bliss, 31 Law Tim. Rep. 
78. 

PURCHASE-MONEY IN COURT.— iJc-imcsN 
ment in land — Costs of investigating title — Taxation — 
Parttfs own counsel and conveyanring counsul. — A 
party who was entitled to obtain, upon petition, the 
re-investment in land of a large sum of money 
which had been paid into court by a public corpora- 
tion, OS the purchase -money of lauds taken by them 
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fbr the piupoMs of their Mt, befbre presenting his 
petition, caused an abetraet of title to the lands 
proposed to be purchased to be laid before his own 
privale counsel. Subsequently, the same abstract 
came beibre the cbnTeyancer of the court, who, in 
consultation with the stid counsel, approved the 
title. The taxing-master disaUowed the fees of the 
intending purchaser's private counsel: Held, that 
the tasdng-mastcr was in the wrong. When there 
•is any question as to the costs of the re-investment 
of the purchase-money of lands which have been 
taken compulaorily by a pubUe body, the person in 
whose fiivour such re-investment is to be made, 
ought to have the benefit of the doubt. Re Jone^t 
iSet tUd iSti aUM^ 6 Week. Bep. 614. 

SETTLED ESTATES ACT. —Leaset and iai»-~ 
.191*20 Vie. e, 130^ t. 11— iVoc<ioe—&Mtfn^ eon- 
Myunce. — ^Under the Leases and Sales of Settled 
Estates Act (19 k 20 Vic. c. 120), slthough upon 
a sale of property held under one title, in which an 
unborn class takes an interest, that property is to he 
sold in a very kxge number of lots, the court ^11 
nol^ in order to save expense, order that the 
conveyMMia shall be settled in chambers ** in case 
the parties dMbr,*' but will require the order that 
the conveyance be settled in chambers should be 
absolute in its terms. Bui in such a case there will 
be only one reference of the tKle to the conveyancing 
counsel, and after one conveyance has been settled 
all the others will be approved as a matter of course 
by the judge, unless some special cirenmstances 
intervene in any particular case. Eyre v. Suulen^ 
81 Law Tim. Rep. 79: 

SUMMONS m CHAMBERS. — Decree 
wUfid defauU—PeHthnSiU of review — Appeal- 
Casts of the Craum. — ^Where a plaintiff^ having taken 
s^common decree for an account, either on adminis- 
tration summons or bill, presents a petition for leave 
to file a bill of review to take a decree for wilM 
default, he is only bound to make a primA facie case, 
and need not go into detail. Where a plaintiff 
succeeds in establishing his title as next-of-kin to an 
intestate against the Crown as administrator, the 
costs of the suit must come out of the estate, the 
Crown, as in the case of an ordinary administrator, 
not paying any costs. Where a petition for leave to 
file a bill of review to charge wilful default is refused 
the costs of the petition may, under particular cir- 
cumstances, be costs in the cause. Where in a suit 
against the Crown the plaintiff succeeds, and the 
Crown appeals and fails, it can have no costs of such 
appeaL Partington v. Reynolds^ 6 Week. Rep. 615. 

COMMON LAW. 

ARREST.— 5ttj^ncy of-— Touching by officer— 
Breaking of dwelUng house. — ^To effect a good arrest 



it is not necessary to have the power of actual 
capture ; and, therefore, where a bailiff put his 
hand through a broken pane in the window of the 
plaintiff's dwelling house and touched him: Held, 
that there was a good arrest, the window not 
having been broken by the bailiff. Sandon v. Jervis^ 
6 Week. Rep. 690. 

BILL OF EXCHANGE.-Votn< and several 
promissory note—Several Udbility-^One payee qf note 
also a maker.— It is laid down in Byles on Bills, p. 6, 
that a note cannot be made by a person to himself 
and another person ; but in the following case, it 
was decided that where A., B., and C. make a joint 
imd several promissory note to Z. and A., an action 
by Z. and A. is maintainable against B. on his 
several liability on tiie note, and a plea that the note 
was joint, and that A. is liable to contribution, is bad. 
Beecham v. Smith, 6 Week. Rep. 627. 

BILL OF EXCHANGE.— iVbftce of dishonour— 
Intimation that hiU teas unpaid, and request of pay- 
ment — ^In.the notorious case of Solarte v. Palmer 
(1 Bing. N. C. 194) it was decided that it was 
necessary, in order to constitute notice of dishonour 
of a bill, that the presentment of the bill should be 
stated, but this strictness is not now insisted on (seo 
Bayley v. Porter, 14 M. k W. 44). In the fol- 
lowing case, it appeared that the holder of a bill of 
exchange, on the day after the bill arrived at 
maturity, went to the office of the drawer, and asked 
his clerk if he were within. The clerk answered in 
the affirmative ; whereupon the holder of the bill 
wrote on a piece of paper the following words : — 
*^B.^s acceptance to Mr. J. (the drawer), £500, due 
I2th of January is unpaid. Payment into Roberts 
and Co.*s is requested before four o'clock." This 
pi^per he gave to the clerk, desiring him to give it to 
J. The clerk took the papers into an inner room, 
and returning, said that it should be attended to : 
Held, that sufficient notice of dishonour had been 
given. Paul v. Joel^ 6 Week. Rep. 682. 

BBlCK'BXJB.m^G.— Nuisance— Convenienipiace. 
In an action for a nuisance by the burning of bricks 
near the house of the plaintiff, the judge may pro- 
perly direct the jury that the plaintiff was not bound 
to show that the brick-burning was ii\jurious to 
health ; but that, if it rendered the enjoyment of his 
life and property substantially uncomfortable, he 
was entitled to recover; and that the jury ought to 
take into consideration, as an element of the inquiry, 
whether the brick-burning was carried on in a proper 
and convenient place for that purpose. Hole v. 
Barlow, 6 Week. Rep. 619. 

CONTRACT.— Ojf«r to renew — Acceptance.— 
Where, an offer is made by one party to another, the 
acceptance should be simply neither more nor less 
than the offer (see 2 L. C. 49, 138). In the follow- 
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ing case a contract was made for the sale of a certain 
quantity of silk, which was broken by the non- 
performance of a condition contained in the contract, 
that the ships which had silk on board shduld be 
named within a certain time. An offer was then 
made to renew the contract, if the ships were named 
within a week, which was answered by the plaintiff 
sending word to the defendant that the silk had 
arrived, and that the invoices would be sent in due 
course : Held, that this was not a compliance with 
the terms of the offer, so as to create a new binding 
contract. GUkes v. Leonino^ 6 A^eelc. Rep. 620. 

BILL OF SAJjE.— Effect of schedule upon general 
words in the deed — Falsa demonstration — ^Where a bill 
of sale, given by a debtor under pressure by his 
creditors, passed all the debtor's effects, &c., in his 
house, and then added, ^^ which are more particularly 
described in the schedule hereto:" Held, that the 
large words in the body of the deed were not limited 
by the schedule, which only described a part of the 
goods in the house at the time. Baker y. Richardson^ 
6 Week. Rep. 663. 

DISTRESS.— iSanc/ZorJ and tenant-^Tender of 
rent after dvttress, and before impounding. — A laud* 
lord must accept the arrears of rent and costs where' 
tendered before a distress is impounded : he has no 
right to take further steps after what is due has 
been tendered to him. It has accordingly been held 
that an action will lie against a landlord, at the suit 
of the tenant, for detaining the goods taken under a 
distress, after tender of rent in arrear and costs, 
before impounding. Loring v. Warhurton^ 6 Week. 
Rep. 602. 

INNKEEPER.— Ita6i% o/--Conduct and rights 
of guests. — ^A landlord of an inn may, after a request 
to withdraw, remove a guest from a particular room 
in an inn where he has misconducted himself, but 
he may not remove him from the house. A guest 
has ho right to select his own accommodation, but it 
is the duty of the landlord to find such accommoda- 
tion for the guest as he may choose. Scrivenor v. 
EMd, 6 Week. Rep. 603. 

LIBEL. — Defamation — Pleading — Evidence of 
malice — Direction to jury. — ^In an action for a libel, 
published on a privileged occasion in April, evidence 
was given, in order to show malice in fact, of expries- 
sions used by the defendant in December on the day 
before the trial: Held, that such evidence was 
admissible, but that the judge should point out to 
the jury that such expressions might apply to some- 
thing that had occurred since the publication of the 
libel. Hemmings v. Gasson, 6 Weejc. Rep. 601. 

LIMITATIONS, STATUTE 0¥.— Payment by 
one co-debtor — Mercantile Law Amendtnent Act^ 1856, 
s. 14, mt retrospective. — We have elsewhere (F. Bk. 
X8) stated, that statutes uie prima facie to be deemed 



prospective, and the following is. a goo4 illustration 
of this rule. The 19 & 20 Vic. c 97, s. 14, providesii— 
'^ that in reference to the provisions of the acts, 21 
Ja&. 1, c. 16, s. 3 ; 3 & 4 Wm. 4, c. 42, s. 3 ; and 
16 & 17 Vic. c. 113, s. 20 ; where there shall be two 
or more co-contractors or co-debtors, whether bound 
or liable jointly only, or jointly and severally, or 
executors or administrators of any contractor, no 
such co-contractor or co-debtor, executor or. ad- 
ministrator, shall lose the benefit of the said enact- 
ments, or any of them, so as to be chargeable in 
respect or by reason only of payment of any prin- 
cipal, interest, or other money by any other or 
others of such co-contractors or co-debtors, execu- 
tors or administrators '' (F. Bk. 269 ; 4 L. C. 268). 
In Moon v. Durden (2 Ex. 27), the rule is laid down 
from Bac. Abr. 439, Statute C.^ ''That no statute is 
to have a retrospection beyond the time of its com- 
mencement, for the rule and law of Parliament is 
that nova constitutio futuris forman imponere debet^ 
noH prxteritis. It has been held, by the Exchequer 
Chamber, that the Mercantile Law Amendment 
Act, 19 & 20 Vic. c. 97, s. 14, has no retrospective 
effect, and, therefore, a payment by one of two co- 
debtors, before the passing of the act, prevents the 
. operation of the Statute of Limitations in favour of 
the other co-debtor, reversing the decision of Kin- 
dersley, V. C, in Thompson v. Waithman (8 Drew. 
628 ; 5 W. R. 30), and the judgment of the Court of 
Queen^s Bench, who had acted in deference to the 
last mentioned caise. Jackson v. WooUey^ 6 Week. 
Rep. 686. 

MASTER -AND SERVANT.— CUrk obtaining 
orders not authorised to give receipts. — A clerk em- 
ployed by his master to obtain orders for goods is 
not authorised by reason thereof, without a special 
authority, to receive payment for those goods "o 
ordered. Puttock v. TFarr, 31 Law Tim. Rep. 86. 

'SEGLlGEl^CE.—Shipping^Liability of the owner 
of a steam tug hired to tow a huU from one part to 
another, — Where the owner of a steam tug contracts 
to tow a hull into a port, subject to a condition that 
he is not to be liable for the breaking of hawsers or 
perils of the sea^ And the master, exercising an 
honest judgment, does what eventuidly leads to the 
loss of the hull by reason of perils of the sea, the 
owner is not liable for negligence. Or^e v. New 
Steam Tug Company, 31 Law Tim. Rep. 85. 

NEGLIGENCE [see First Book, 245; 4 L. C. 
232, 233, 269].— Action for damaye by collision-^ 
Mutual negligence — Direction to jury — Shipping. — In 
actions for injury to ships by collision, where 
conflicting evidence imputes negligence on each side, 
the proper qestion for the jury is whether the 
damage was occasioned entirely by the negligence of 
the defendant, or whether the plaintiff himself so 
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fiu" contributed to the injury by his own negligence 
or want of ordinary care, that but for such neg- 
ligence or wunt of care the injury would not have 
happened ; and mere negligence or want of care by 
the plaintiff ¥all not sdone disentitle him from 
recovering, unless it was such that but for it the 
mecident would not have happened, or unless the 
defendant could not by exercising caution have 
avoided tbie consequences of the pluntiff's want pf 
care. Where, in summing up, the judge left it to 
the jury to say whether the plaintiff by his neg- 
ligence '^ directly" contributed to the injury, but 
the rest of the summing up was unobjectionable, 
and, coupled widi the evidence, showed that the 
jury could not have been misled by the word 
"directly," and that by the " direct cause" of the 
ii\jnry they must have understood a cause without 
which the injury would not have happened: Held, 
no misdirection. Tuff y. Warman, 6 Week. Rep. 
693. 

NOTICE OP ACTION.— &rwc< of notice upon 
raUway compcmy—S j* 9 Vic. e. 20, *. IS^—Super- 
intendent of ^ooda traffic—The lS8th section of the 
Railway Clauses Consolidation Act, 1845, enacts, 
that any notice may be served by being left at or 
tnmsmitted through the post, directed to the prin- 
cipal office of the company, or one of their principal 
offices, where there shall be more than one, or being 
given personally to the secretary : Held, that in an 
acticm against the Great Western Railway Company 
for overcharges on goods sent from Bristol to 
London, service of notice of action on the super- 
intendent of the goods traffic at the Bristol station 
was wrong. Garton v. The Great Western Railway 
Company, 6 Week. Rep. 677. 

PRINCIPAL AND AGENT. -^ Contract-^Exe- 
cuHon by ayent — Per procuration — Particularg of 
damage — Damage resulting from breach. — '- When a 
man, by his conduct, holds out another person as his 
agent, by permitting him to act generally in that 
capacity, he is to be taken to be a general agent of 
the person for whom he acts, who is bound by such 
general agency, although the agent may have, in 
particular instances, gone beyond his authority. 
Defendant had carried on business at L. as a com 
merchant; he left the business to be carried on by 
his brother, though his name continued over the 
door; during three years prior to August, 1857, 
large quantities of oats had been bought, and nu- 
merous vessels chiutered. In August, 1857, the 
defendant's brother entered into a charter-party with 
the captain of a ship then at L., for hiring the ship to 
bring a cargo firom L. to London. It was signed by 
the brother per procuration of the defendant. It was 
proved that the brother informed defendant on every 
occasion of the charter of a ship, and that the 



brother never chartered a ship without having re- 
ceived the authority of the defendant, but he had 
omitted to do so on the occasion in question : Held, 
that the learned judge at the trial properly left it to 
the jury to say whether, under tiie above circum- 
stances, the brother was not acting as the general 
agent of the defendant, so as to bind him by the 
contract so entered into, and that, even although in 
the case in question, the usual authority had not 
been given to him. Smitli v. Mc Quire, 81 Law Tim. 
Rep. 248. 

PROMISSORY NOTE.— Added words referring to 
separate memorandum. — A promissory note, in addi- 
tion to the ordinary form, contained the words ** as 
per memorandmn of agreement.'* The agreement 
was shown to be unconditional : Held, that the note 
was a good negotiable promissory note. Jury v. 
Baker, 6 Week, Relp. 660. 

RAILWAY AND CANAL TRAFFIC ACT.— 
17 fc 18 Vic. c. 81 — Preference by unloading goods — 
Application to company before coming to court. — ^Where 
the railway company were in the habit of unloading 
goods for some of their customers, but did not do so 
for the applicant, the court intimated that they 
would, under ordinary circumstances, notwith- 
standing that the goods so unloaded were but small 
in quantity, have compelled the company to desist 
fh>m giving this preference; but that they would 
ot do so in this case, there having been no applica- 
tion to the company in the first instance. Cooper v. 
The London and South Western Railway Company, 6 
Week. Rep. 625. 

SHIPPING.— JfercAairf Shipping Act, 1854, part 
9 — Collisions at sea — Foreign ships. — The 504th and 
&14th sections of the Merchant Shipping Act, 1854, 
part 9, limiting the* liability of the owners of ships, 
in case of collisions at sea, are not applicable to 
collisions on the high seas between two foreign 
ships belonging to foreign owners. Cope y, 
Doherty, 6 Week. Rep. 695. 

SHIPPING. — Salvage— Meaning of term ••orecifc" 
in the Merchant Shipping Act, 1854.— Timber which 
has been attached to the shore, and of which by 
some accident of weather the fastenings had become 
looser so that it was carried out to sea^ is not wreck 
within the meaning of the Merchant Shipping Act, 
1854, and, therefore, justices of the peace have no 
jurisdiction to settle salvage claims with respect to 
it. Palmer v. Rouse, 6 Week. Rep. 674. 

SHIPPING. — Demurrage — Charterpariy — Lia- 
bility of principal. — A contractmg party is not liable 
upon a charter for demurrage abroad, when the 
charter contains a clause that all his liability shall 
cease as soon as he has shipped the cargo ; although 
no other principal appears upon tiie charter, 
Ogilsby v. Ygksias, 6 Week! Rep. 690. 
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SHIPPING.— PoMen^er Act, 18 4* 19 Vic. e. 119 
— Cabin pauenger — InUrpretation clause^ i. 8 — 
Poiiengership.'-' The interpretation of the worda 
«* cabin passenger" in i. 8 of 18 & 19 Ticrc, 119, 
is to be read as if the words were ^*nor unless (in 
the case of passenger ships) they hare been fUmished 
with a duly signed contract ticket, according to the 
ibnnin the act." And, therefore, where P. took a 
passage as a cabin passenger with twenty-one others 
on board a vessel carrying nine steerage passengers, 
and did not receive a contract ticket: Held, that 
P. was not a cabin passenger within* the meaning of 
the act, that the ship was not a passenger ship, and 
that P. was not entitled, under s. 51, to have the 
passage money returned. ElUs v. Pearce^ 6 Week. 
Rep. 688. 

SLANDER.— I^orcfo actionable widiout ipecial 
damage-^^^ Blackleg.''^-ll \B not actionable to call a 
man a ^* blackleg,** for the meaning of the word is 
for the court,!. and it does impute an indictable 
offence (per Pollock, C. B., and Watson, B.).'^ It is 
actionable to call a' man "blackleg'*' if »Ke persons 
who, hear it understand it to impute an indictable 
offence (per Martin and Bramwell, BB.). Bameit 
V. AUen, 6 Week. Rep. 648. • 

STATUTE OF LIMITATIONS.— 21 Jac. 1, 
c. 16, 9S, Sf^T-Equityof the statuU— Death of defen- 
dant — Action against administrator — Reasonable time. 
— ^In the case of an action properly commenced, but 
which abates without any default of the plaintiff by 
act of God, the authorities show that the courts have 
indulged the plaintiff, and allowed him to sue out 
a new writ, provided he do so within a reasonably 
recent period, and no one measure of time has been 
taken, or any fixed number of days within which to 
get a new writ, but the plaintiff must do so with all 
reasonable diligence, ^ere is no exact limit of time 
in such a case, and sometimes two years or .more 
have been allowed. In the following case, the ques- 
tion raised was whether the new writ was sued out' 
within a reasonable time? It was an action for debt 
not barred by the Statute of Limitations, and it 
abated by the death of the defendant intestate, more 
than three years after the death, no administration 
having then been taken out, the plaintiff cited the 
next of kin in the ecclesiastical courts, who thereupon 
took out administration. Within a year of the ad- 
ministration being granted, but more than six years 
after the accrual of the debt, the plaintiff sued the 
administrator : it was held, affirming the judgment 
of the Queen*s Bench, that the action was not barred 
by the statute, the case being within the equity as- 
signed to the 4th section. Curlewis v. Earl of 
Moniington^ 6 Week. Rep. 682. 

STOPPAr^E IN TRANSITU [vol. 4, pp. 108. 
198]. — Acceptance by vendee-^Rescission of contract, — 



Where goods were delivered by an unpaid vendor 
on the premises of the vendee: Held (affirming 
the judgment of the Queen*s Bench), that under 
the circumstances the acceptance was complete; 
and that there was no mutual rescission of the contract, 
as between vendor and vendee. Heimkey v. EarU^ 
6 Week. Rep. 687. 

oomcoN LAW FRAcnoa. 

ARBITRATION.— £!iaa9^^ time [vol. 1, p. 16] 
— 8 j- 4 Wm. 4, e. 42, s. 89 — Common Law Proce- 
dure Act, 1854, «. 16.— By the C.L. P. Act, 1864, 
s. 15, the parties may, by consent in writing, enlarge 
the time for making a compulsory award, and so may 
the court or a judge, for a good cause to be stated 
in the order. It has been held, that if a judge make 
an order' -enlarging the time for making an award, 
without starting the cause for enlargement, it does 
not amount to more than an irregularity. Section 
15 of the C. L. P. Act does not repeal s. ^9 of 
8 & 4 Wm. 4, c. 42, giving the court or a judge 
authority to enlarge the time of any arbitration 
without requiring the cause to be stated in the order. 
What amounts to a waiver ? Attorneys on one side 
employed to draw up the award. Burdon v. Ec" 
noldson, 6 Week. Reff. 656. 

ARBITRATION.— ^tayin^ proceedings [1 L. C. 
157] — Common Law Procedure Act, 1854, s. 11 — 
ArbitrTition clauses in contract — Staying proceedings. 
—By s. 11 of the C. L. P. Act, 1854, on a reference 
in writing to arbitration, if an action is brought by 
either party, the proceedings may be stayed (1 L. G, 
157). Where there was a clause in a contract, which 
contract warranted that certain seed was, when 
shipped, of a particular quality, that any dispute 
arising out of the contract was to be settled in 
London by the usual mode of arbitration (which was 
by brokers), but that the contract was not to be 
void on that account, and an action was brought on a 
breach of the warranty, by means of which the plain- 
tiffs, who paid for, r]psold, and reshipped, and caused 
to be manufactured into oil, a part of the seed, before 
they discovered, or could reasonably discover, the 
breach of warranty, sustained a loss : Held, that that 
being no question of fraud, and a part only of the 
seed having been converted into oil, broker^ ap- 
peared to be persons capable to judge of the quality 
of the seed from the remaining portion of.it un- 
converted, and the court stayed the proceedings on 
motion, under s. 11 of the C. L. P. Act, 1854. 
Hirsch V. Im Thurm, 6* Week. Rep. 605. 

ARREST ON MESNE PROCESS.— JVaiofttteK 
inducement to defendant to come to England — Dis- 
charge. — ^A defendant who had contracted the debt 
sued upon abroad was resident abroad, and only in- 
duced, by firaudulent representatives, to come to 
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England; and immediately on hit arrival wai 
arretted on a eajdoi on an order of a judge (1 & 2 
Yio. e. 110, t. 3), to hold the defendant to bail, to 
which fraud the defendant wat a party : Held, that 
tttch arrett wat an abute of the proeeat of the 
'eonrt, and that the defendant wat entitled to bit 
ditcharge. SStmnj Valkenhuyzen^ SI Lkw Tim. Rep. 
80. 

COSTS.— County court trial [8 L. C. 78]— 2V»a- 
Hon of cotto— 19 j- 20 Vic. e. 108, #. 26— Orrf«r of 
judge/or trial of eauie in county court. — By t. 26 of 
the 19 & 20 Vic. c. 108, in actiont of contract where 
a claim doet not exceed £50, a judge of the tuperior 
court may order the cauae to be tried in the oonnty 
court (8 L. G. 78). It baa been decided, that where 
» canae pending in the tuperior court it, under t. 26 
of 19 & 20 Vic c. 108, ordered by a judge to be 
tried at a county court, the coeta of the tria} are to 
be taxed according to the county court tcale, if the 
judge't order impoted no terma at to cottt. Wheat- 
croft ▼. Forater, 6 Week. Rep. 651. 

COSTS.— Tf^etiet arriving too tote.- Where, in 
eonteqnence of cautet being referred, the witnettet 
on one aide arrived too late, but if th^ had not been 
referred, the cate would have ttood in the paper for 
the foUowing morning : Held, that the cottt ought 
to be allowed. Standereme y. Murgatroyd^ 6 Week. 
Rep. 625. 

ERROR. — New parties to record— Admimttrator 
de bonis non — ScL/a. ad audiendum erroree — Common 
Law Procedure Act^ 1852— i2. O. H. T.,A Wm. 4, 
pL 18.— By the C. L. P. Act, 1852, t. 148, ''Kwrit 
of error thall not be necettary, or uaed in any caute, 
and the proceeding to error thall be a ttep in the 
cauae, and thall be taken in manner thereinafter 
mentioned." The following tection, with the form 
in tehedule A., pretcribet the manner of proceeding, 
which it by a timple memorandum entitled in the 
court and caute, tigned by' the party, or hit attorney, 
alleging that there it error, a copy whereof may be 
terred on the oppotite party, or hit attorney. The 
152nd tection doet away with the old attignment of a 
joinder in error, and tubttitutet a tuggeation to the 
effect that error it alleged by one party, and denied 
by the other to be entered on the judgment roll. 
All thete proceedingt are in the court below. The 
following cate it a very important one, for it deddet 
that the proceedingt under the act are not appli- 
cable to catet in which there hat been a change of 
partiet tubtequent to the judgment complained of. 
It wat held, Uiat an adminittrator de bonis non may 
bring error on a judgment obtained againtt the ori- 
ginal adminittrator, becauae the former, in hitrepre- 
tentative character, it pr^udiced by tuch judgment. 
The old writ of sci fa. ad audiendum errores ttill 
exittt, and it applicable to catet where there hat 



been a change of partiet tubtequent to the judgment, 
the Common Law Procedure Act, 1852, tt. 148, 
149, 152 ; and R. G. H. T., 4 Wm. 4, pi. 18, not 
applying to tuch a cate. Sem5Zt, tuing out the 
above writ it the proper mode of proceeding, and a 
proceeding by way of 'auggettion it not applicable. 
In the old form of the above writ, the wordt im- 
plying the previout ittue of a writ of error are in- 
applicable, but are merely turplutage, and not tra- 
verdble. CurUwis v. Earl qfMomington^ 6 Week. 
Rep. 604. 

ERRO'Bi.^Exckequer Chamher— House ofLordt— 
Judgment pro forma for purpose of appeal not allowed. 
. — ^The Exchequer Chamber will not pronounce a 
nominal judgment on a cate for the purpote of 
enabling the partiet to take it at once to the Houte 
of Lordt. Reg. v. Smyth, 6 Week. Rep. 597. 

EVIDENCE. — Commission to examine witnesses 
abroad — Direction in order as to place and timfi of 
examination.— Am order for a committion to examine 
witnettet upon interrogatoriet in the U. S. of America, 
directed that the interrogatoriet ihould be exhibited 
to the witnettet in the city of S., in the State of 
New York, and ordered that the committion thould 
be returned in England on or before the Itt of 
March, 1848 : Held, that the order waa tufficiently 
tpedfic. at to the place where, and the time, when, 
the committion waa to be executed. Balham v. 
Mears, 6 Week. Rep. 597. 

GARNISHMENT.— AttacJiment of debts— Unli- 
quidated damages ^C, L. P. Act, 1854, «. 61.— A 
judgment creditor it not entitled to attach, under 
the C. L. P. Act, 1854, t. 61, unliquidated damaget 
awarded to the defendant in an action at the tuit of 
the defendant, before he hat tigned judgment. 
Jones V. Thompson, 81 Law Tim. Rep. 80. 

GARNISHMENT.— C. L. P. Act, 1854, ss. 62, 
68 — Oarnishee summons — Misnomer — Service — Fresh 
summons — Payment by garnishee to Insolvent Court — 
Application for execution. — ^A gamithee tummont waa 
ittued, addretted to John B., hit real name being. 
Henry B., and wat terved on hit ton. On hit 
neglecting to attend, an application wat made for 
execution againtt him under t. 63 of C. L. P. Act, 
1854, and the judge refuted the order; a freth 
tummont wat then taken out in the proper name, and 
personally terved. In the interval between the two 
tummonset H. B. paid the amount of hit debt to 
the official astignee under the judgment debtor*t 
intolvency. An application for execution under the 
63rd tection was refused, a judge of this court having 
abjudicated in the matter, on which abjudication the 
garnishee had acted. Cooper v. Brayne, 31 Law 
Tim. Rep. 265. 

JUDGMENTFOR WANT OF APPEARANCE 
[2 L. C. bS}.— Setting aside— Common Law Procedure 
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Act, 1862, *. 27—Affidatnt of merits.—By the 27th 
section of the C. L. P. Act^ 1852, after judgment 
for want appearance to a duly indorsed writ, the 
defendant may apply to he let in to defend the action 
upon afSdavits ** disclosing a defence upon the 
merits ** (2 L. C. 66). An affidavit of merits under 
this provision of the act is not sufficient if it swear 
generally to merits ; it must show some facts upon 
which the judge may exercise his discretion. This 
decision of the Common Pleas is in direct opposition 
to the decision of the Exchequer in Warrington y. 
Leake (11 Ex. R. 304; 3 W. R. 562; stated in 
2 L. C. 66). Wiley v. Wiley, 6 Week. Rep. 649. 

PROCEEDINGS IN ERROR.— .Stecurify by de- 
fendant who is plaintiff in error for cwtts. — ^A plaintiff 
in error, who was defendant in the original action, 
is in the same position as to giving security for costs 
as the plaintiff in the original action ; and, therefore, 
if he does not reside within the jurisdiction, he musl 
give security. HiU v. Fox, 6 Week. Rep. 652. 

SUMMONS, WRIT OF.— Common Law Pro- 
cedure Act, 1862, 9. 25— Special indorsement of writ 
of summons — Judgment debt, — Where plaintiff clums 
the amount of a judgment debt, he may specially 
indorse the same on his writ of summons, under 
16 & 16 Vic. c. 76 (Common Law Procedure Act, 
1852), B. 26, such a claim is within the spirit of the 
act, and is also a '* liquidated demand in money** 
within the words of the section. HodsoU y. Baxter^ 
6 Week. Rep. 686. 

PROBATE AND DIVORCE. 

DISSOLUTION OF MARRIAGE. — /Vcwbiu 
suit in Ecclesiastical Court — Jurisdiction of Divorce 
Court. — A. brought a suit in the Court of Archeg 
agiunst his wife, by reason of her adultery. The 
court dismissed the wife, on the ground that the 
charge was not proved: Held, that the previous 
sentence was no bar to a petition to the new Divorce 
Court for dissolution of marriage brought by the same 
husband against the same wife on the same alleged 
facts of adultery. Evens v. Robinson, 6 Week. Rep. 
640. 

DISSOLUTION OF MARRIAGE.— Co-r«/)on- 
dent — Practice — Evidence — Competency of witness. — 
The admissions or confessions of the respondent are 
not admissible evidence against the co-respondent. 
Where no case was established by evidence as against 
the co-respondent, and the court was asked to dis- 
miss him from the suit, and examine him as a wit- 
ness, the court at first held (Wightman dissentiente), 
that they had no power to do so, but, before giving 
judgment in the suit, thought fit to reconsider their 
decision as to the co-respondent, and adjourned the 
case. The counsel for the respondent is entitled to 
address the court before the counsel for the co-re* 



spondent, but this may be varied by arrangement 
between the counsel. Where, by such arrangement, 
the co-respondents counsel first addressed the court 
and examined witnesses, the counsel for the respon- 
dent was not allowed to cross-examine such wit- 
nesses. RMnson v. Robinson and Lane, 81 Law 
Tim. Rep. 268. 

DISSOLUTION OF MARRIAGE.— i4;p/)ltoati(m 
under the iQth section of Divorce Act to send cause for 
(rial to the assizes — Jurisdiction — Discretion of the 
court. — Assuming that the court has the power to 
send the main issue, in a petition for dissolution, to 
be tried before the judge of assize, who could pro- 
nounce no sentence in the suit, it is a power to be 
exercised very sparingly, and only under peculiar 
circumstances. Evans v. Evans and Robinson, 81 
Law Tim. Rep. 269. 

DISSOLUTION OF MARRIAGE. — /nfmm 
order for custody of children. — ^An application to the 
court for an interim order as to the custody of the 
children, under 86th section of Divorce Act, stands 
on different grounds fVom an application to the 
Queen*s Bench. It is, in iact, an application to the 
discretion of the court to vary the common law rule 
as to custody of children. Spratt v. I^att, 81 Law 
Tim. Rep. 269. 

DISSOLUTION OF MABBlAGE.^AppHcation 
for mode of trial — Slsi section Divorce Act. — ^It does 
not follow that, because neither of the parties desires 
a jury, the court will not order the case to be tried 
before one. Where facts are in dispute before the 
full court, it is the most convenient mode of trial ; 
but where the principal issues were' addressed to the 
discretion of the court under s. 86, it directed the 
petition to be heard without a jury. Ratcliff y. 
RatcUff, 81 Law Tim. Rep. 269. 

DISSOLUTION OF MARRIAGE.— Pgrsonol 
serifice. — ^Where the husband had had no tidings of 
his wife, who left him in 1860, except as living with 
the adulterer in 1861, and could gain no information 
of her by inquiring of her relations, or at the place 
she was last supposed to have been at, the court 
directed the citation to be left in the registry, and 
advertisements of that fact to be inserted in news- 
papers. Pechover v. Pechover, 31 Law Tim. Rep. 
269. 

DISSOLUTION OF MARRIAGE.— iVacfiw- 
Mode of proving petition. — Generally the mode in 
which the petitioner for a dissolution of marriage 
will be directed to prove his petition when no 
answer has been filed, and twenty-one days have 
elapsed, as required by rule 14, is by oral evidence 
before the court without a jury. There may be 
cases in which it would not be desirable that the 
evidence should be taken orally in court. Aorrit v. 
Norris, 27 L. J. P. & M. C. 61. 
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DISSOLUTION OF MARRIAGE.— Pfeadm<^- 
PracHet— Affidavits verifying petUion and answer — 
RuUs 2 and 15. — ^A petition for disfiolution of mar- 
riage, on the ground of the wife's adultery, charged 
vmriona acts of adultery in 1856, 1857, and 1858. 
He respondent, in her answer, pleaded, first, a 
denial of the adultery ; secondly, desertion on the 
4th of September, 1857; thirdly, condonation; 
fourthly, connivance. The affidavit of the petitioner, 
filed in pursuance of Rule 2, did not verify the 
statements in the petition as to the adultery. The 
respondent's affidavit, filed in pursuance of Rule 15, 
did not verify the third and fourth pleas, it being 
supposed that by doing so the adultery would be 
admitted. On motion to disallow the last three 
pleas, and for leave for the petitioner to file an 
affidavit verifying the adultery charged ** to the best 
of his belief: Held, by the Judge Ordinary, first, 
that the second plea was btfd, as, though it was 
pleads to the adultery charged in the petition, it 
was only an answer as to part Secondly, that the 
third and fourth pleas should be verified by affidavit, 
as the respondent, by doing so, would not admit the 
adultery, each plea being to be construed by itself. 
Thirdly, that the petitioner might in his affidavit 
state that the adultery was committed ^^ to the best 
of his. belief." TodrU v. TourU, 27 L. J. P. & 
M. C. 52. 

DISSOLUTION OF UARRIAGE,— Practices- 
Costs of wife petitioning when successful — 20 jr 21 
Ftc., c, 85, s, 61. — Where the court decrees a dis- 
solution of marriage at the suit of the wife, and no 
order is made as to costs, they follow the decree as a 
matter of course. In this case a petition had been 
presented by the wife for dissolution of marriage, on 
the ground of adultery and desertion. Kaye v. 
Kaye, 27 L. J. P. & M. C. 54. 

DISSOLUTION OF MARRIAGE.— On ground 
of adultery and desertion — Evidence — Wife incompe- 
tent to prove desertion — 14 Sf 15 Vic. e. 99, *. 4. — In a 
suit instituted by the wife for dissolution of marriage, 
.on the ground of the husband's adultery and deser- 
tion, the wife is not a competent witness to prove the 
desertion. Pyne v. Pyne, 27 L. J. P. & M. C. 54. 

JUDICLA.L SEPARATION.— JfarrieJ iroman— 
JSrectrfrix— 20 j- 21 Vic, c. Sb—Effect of dissolution 
as to trusts^ {fc, — Under ss. 25 and 26 of the D.vorce 
and Matrimonial Causes Act (1857), a wife who has 
been deserted by her husband and has obtained a 
magistrate's order for the protection of her property, 
is entitied, after obtaining probate, to deal with the 
estate of a testator who has appointed her his sole 
executrix and residuary legatee in the absence of 
her husband. Semble, that ss. 25 and 26 apply to 
trust property, as well as to property beneficially 
acquired, and that the wife would have been entitled 



to deal with the estate if she had been merely 
executrix. Bathe v. The Bank of England^ 6 Week. 
Rep. 612. 

WILL. — Probate as contained in an affidavit, — A. 
made his will in 1855; he escaped from Delhi in 
l^Iay, 1857, leaving his will, among other property, 
behind him ; he died at Kussowlee in June, 1857. 
On affidavit of one of the attesting witnesses as to 
due execution, and of the same witness and of his 
widow as to the contents, probate granted to her as 
sole executrix. Re Gardner, deceased, 31 Law Tim. 
Rep. 89. 

BAMKRUFTCY. 

ADJUDICATION. — Trading — Bankrupt's own 
petition — Annulling bankruptcy — Delay — Outlawry of 
bankrupt — Available assets. — ^Where a bankrupt .had 
ceased trading for sixteen years, but had still debts 
unpaid which were incurred during the trading: 
Held, that the trading was sufficient to sustain an 
adjudicatidta of bankruptcy on the bankrupt's own 
petition. A creditor who desires to annul an 
adjudication of bankruptcy must proceed with 
expedition. And, accordingly, a creditor hkving 
allowed six months to elapse since the granting of 
the certificate, before he presented his petition to 
annul the adjudication, was held to have applied 
too late. AMiether a trader under sentence of' 
outlawry, and whose property is, therefore, forfeited 
to the Crown, has available assets sufficient to 
support an adjudication of bankruptcy on his ovm 
petition under the 20th section of the Bankrupt 
Law Amendment Act, Queers, Exp. Adams, lie 
Hawkes, 6 Week. Rep. 695; 

ARRANGEMENTS. — AwXruplcy Act, 1849, 
sec, 22b^Deed of arrangement [4 L. C. 126 ; First 
Book, 222^— 'Covenant to assign insufficient,— A 
commissioner has held, in the case of Calvert and 
Co., the brewers, that a deed of arrangement under 
the 224th section of the Bankruptcy Act, 1849, oughts 
to contain an actual assignment to trustees, and 
where there was only a covenant on the part of the 
debtors to assign when called upon by the inspectors 
to do so, and provision was made that the debtors 
should continue to carry on the business under 
inspection, and there was no evidence of any notice 
having been given to all the creditors of the meeting 
appointed for the consideration of the certificate, the 
court refused to grant one. Re Felix Calvert and 
Co., 31 Law Tim. Rep. 253. 

ASSlGlfEES,-^Liability of assignees—Lease, elee- 
turn to take benefit of— Assignees of term.— 1!)m assignees 
of a bankrupt are not liable as assignees of the term 
unless they have done some act which unequivocally 
indicates to the lessor that they have elected to take 
the benefit of the lease. Where the assignees of a 
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bankrapt, tfker the bankruptcy, placed a meiienger 
in possession of a certain hotel, paid rent, submitted 
to a distress, occupied by a third party a tap in con- 
nection with the premises, the profits of which were 
carried to the credit of the bankrupt*s estate, the 
tap being kept open for the purpose qf preserving 
the license, asked for time for the payment of subse- 
quently accruing rent, and being threatened with an 
action of ^ectment by the lessor, their attorney told 
him they would resist the action : Held, that such 
acts by the assignees did not amount to an elecUon 
by them to accept the lease. Under such circum- 
stances, the lessor should avail himself of the pciwer 
given by the 145th section of the Bankrupt Law 
Consolidation Act. Ooodwin v. Noble, 27 L. J. 
Q. B. 204. 

CERTIFICATE,'^ Suspended toiihout protection 
for six monUis — Bankrupt arrested under certificate 
B, a — When entitled to discharge, — If a bankrupts 
certificate be suspended without protection for six 
months from the date of the certificate sitting, and 
he is taken in execution under the process of the 
B. a. certificate, referred to in s. 257 of the Bank- 
ruptcy Act, 1849, he will not be entitled to his dis- 
charge until he has been six months in prison. Exp, 
Nash, re Nash, 81 Law Tim. Rep. 90. 

CLERKS AND SERVANTS. — Jbtfii Stock 
Companies Acts — Clerks and servants — Not entitled to 
diree months wages or salary in full. — Clerks or 
servants of a company in process of being wound up 
in bankruptcy are not entitled to be paid three 
months wages or salary in fuU under the Joint 
Stock Companies Acts, 1856 and 1857. Be The 
London, Warwick, and Continental Steam' Packet 
Company .{Limited), 31 Law Tim. Rep. 252. 

COUNTY COURT COMMITMENT.— /Voieci- 
ing order — Subsequent committed by a county court. — 
Held, that an insolvent who has duly obtained the 
protection of the court, and, for that reason, does 
not attend a judgment summons issued firom a 
county court to enforce the payment of a debt in 
this schedule, will, upon arrest by such county 
court for ^^non-appearance,** be discharged. Be 
Qarhutt, 31 Law Tim. Rep. 252. 

DISPUTING AD JUDICATION.— iVbfice to dis- 
pute — Copies of depositions — Act of bankruptcy, by 
absenting — Creditor holding security not due. — ^It has 
been decided in Ireland, in disputing an a^udication 
of bankruptcy, the course of practice is to serve 
notice on the petitioning creditor, stating the grounds 
on which it i? disputed. The chief registrar will 
then give copies of the depositions on which the ad- 
judication is founded, and the court will appoint a 
meeting for showing cause. At that meeting, wit- 
nesses may be examined on both sides. A trader 
may commit an act of bankruptcy by absenting, 



although he have no creditors at the time except 
one who holds his mdorsement not then due, and 
that indorsement will be a good petitioning creditor's 
debt, not liable to dispute. Be Grandy, 31 Law Tim. 
Rep. 271. 

DISTRICT COURT.— iVb six months' residence^ 
Where there has been no six months* residence im- 
mediately preceding the date of a petition in the 
district of any court constituted under the act, the 
petition must be filed in the court for relief of in- 
solvent debtors, or in such one of the county oourta 
as that court shall direct (10 & 11 Vic. c. 102, s. 8). 
After the order for jurisdiction has been made out 
and directed to any county court, the Court for Relief 
of Insolvent Debtors has no further jurisdiction. 
Protection Case, 31 Law Tim. Rep. 269. 

INFANT. — Proof— Joint and several bond— 
Infancy — Misrepresentation as to.— The bankrupt, 
O. K., executed coi\jointly with two other persons 
a joint and several bond to secure certain advances 
to himself and his partner ; at that time he repre- 
sented himself as being of fidl age, and he made a 
solemn declaration in writing, preliminary to effect- 
ing a policy of insurance upon his own life, which 
was to form part of the security of the present 
petitioners, who were about to advance the money, 
that he was twenty-two years of age. He afterwards 
attained twenty-one, and became bankrupt. The 
petitioners applied to prove fpr the amount due 
against the separate estate of O. K., and the learned 
commissioner admitted the proof. Upon an appeal 
by a separate creditor of O. K., which was supported 
by the assignees: Held (confirming the decision), 
that the case was governed by express authority, 
and that the firaudulent misrepresentation had 
rendered the bankrupt trader, though an infant, 
liable in equity; and. the- proof was admitted. 
Exp. The Unity Joint Stock Mutual Banking Associ- 
ation, re 0. {r A. King, 31 Law Tim. Rep. 242. 

OPPOSITION.— iVbiice of opposition— Form of— 
1 jr 2 Vic. c. 110, s. 72. — Unless notice of opposition 
has been given in the form required by the court^ all 
opposition at the hearing of an insolvent will be dis- 
allowed. Where a creditor sends notice by post to 
an insolvent of his intention to oppose him at the 
hearing, that is insufficient^ and his opposition will be 
excluded, Be Knight, 81 Law Tim. Rep. 270. 

ORDER AND DISPOSITION.— Bitf o/ safe— 
Possession by mortgagor \intil default, and no default 
until bankruptcy. — ^Where, in a mortgage of furniture, 
it is provided that the mortgagor shall remain in 
possession until default, and no default is conunitted 
until the bankruptcy, when the mortgagee enters, 
the furniture passes to the assignees, as being in the 
possession, order, and disposition, of the bankrupt, 
with the consent of the true owner, upon the prin- 
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oipla laid down in Horn r. i5«ker (9 East, 315), and 
the registering of the mortgage deed under the Billt 
of Sale Act, 1867 (17 & 18 Vie. e. 86), pawed iinoe 
that ease was decided, will make no difference. Exp, 
The Aiaignut qf Long^ re Long^ 81 Law Tim. Bep. 
270. 

PBOOF.*^ VMTriid wcman duerUdhy her hut' 
hand — 20 ^21 Tie. e, 86— On/sr for prateetian by 
jndge ordimarff, — A married woman, deserted by her 
husband since 1839, and who has, wider the provi- 
sions of the 20 & 21 Vic. e. 86, obtamed an order 
for protection of her property acqubred since that 
time, as against her husbaod ud his creditors, may 
prove against a bankrupt's estate for moneys lent at 
different times since 1889, but before the order for 
protection was obtained. Exp. Cartwright^ re /nee, 
81 Law Tim; Rep. 91. , 

PUBLIC COMPANY.^Winding up—Joint stock , 
company — Substitution of petitioning creditor's debt. — 
A fresh debt may not, in support of a petition to 
wind up a company, be substituted for the original 
debt claimed by the petitioner by his particular 
of demand, served on the company under the 68th 
section of the Joint Stock Companies Act, 1856, 
where such original debt has been paid by the 
company under the direction of the court, notwith- 
standing that the fresh debt was accruing due at the 
time the petition was presented, but the petition 
will be dismissed, with costs to be paid by the 
company. Exp. Cailland^ re CailkmcTs Patent 
Tanning Company (Limited)^ 81 Law Tim. Rep. 



PUBLIC COMPANY.— /otnN5<ocfc Company-^ 
Winding-up— J*etition — ^ Where three-fourths of the 
capital lost^ a necessary allegation in — Voluntary wind' 
ing up. — A petition to wind-up a company under 
8. 68 of the Joint Stock Companies Act, 1856, article 
5, *^ whenever three-fourths of the capital of the 
company have been lost, or become unavailable,*' 
should contain a distinct allegation to that effect ; 
and where such allegation is not introduced 
into the petition, and it does not clearly appear that 
three-fourths of the capital are lost, or become un- 
available, and the petition is opposed on the ground 
of a voluntary winding up then in progress, the peti- 
tion will be dismissed. Exp. Purdie v. Ee The 
Electric Power^ Lights and Colour Company (^Limited). 
31 Law Tim. Rep. 89. 

REPUTED OWNERSHIP. — ^niTtip< Law 
Consolidation Act, 1849, s. l25~'Practice-'Order and 
disposition. — ^Assignees are entitled, ob nprim&fode 
case, to an order for the sale of property alleged to 
be within the bankrupt's reputed ownership. Rs 
Gwyer, 6 Week. Rep. 694. 

SUPERSEDEAS.— CoiMenf of creditors—Tender- 
ing debt to dissenting creditor. ^SemhUy the court has 



power to supersede an acyudication of bankruptcy 
after the second sitting, even though one of the 
creditors dissent, provided all. the other creditor 
who have proved assent, and the ftdl amount of hi 
daim has been tendered to the dissenting creditor 
Exp. Tredinniek, re TVsdennicik, 81 Law Tim. Re) 
270. 

TRADERtDEBTOR SUMMONS.— JVac(;/?s 
Particular of-^emand-^Besidence and place of out 
ness qf trader— -Variation between, and summons- 
Affidavit oftradiitg. — ^A trader-debtor summons, will* 
not lie for money advanced onder an agreement not 
to call in the principal, as long aa certain profits are 
realised, and the time has not yet arrived for ascec^ 
taining what the profits are.* K the residence ai<s 
place of business of the summoning creditor appeu: 
in the body of the particulars of demand served 
upon the debtor, the omission of them after the 
name of the creditor signed at the foot of the 
summons is immaterial.* A variance between the 
piarticulars of demand and the summons, by adding 
to the description of the debtor in the latter the 
words V' and engineer,** is. immaterial. The ordinary 
affidavit of trading, that the defendant, ''as this 
deponent believes, is a trader within the meaning 
of the law of bankruptcy,'^ is sufficient to support a 
petition for a^udication of bankruptcy agai 9t a 
proprietor of a buffllt, without the' necessity of 
proving, that he is such trader. Re a Trader Debtor 
Summons, 31 Law Tun. Rep. 254. 

TRADER-DEBTOR SUMMONS.— PefiVibn for 
arrangement — Protection order. — Where a trader . 
petitions for arrangement, and on the same day is 
served with a trader-debtor summons, and the 
summons and petition come on to be heard the same 
day, the hearing of the petition will take prece- 
dence, and although the trader gets an order for 
protection for process, he will be still called upon 
to admit the debt, and that order for protection 
will be no bar to an abjudication' in baukruptcy_ 
founded on that admission. Protection from process 
does not mean protection ftrom bankruptcy. Be 
Kirker, 31 Law Tim. Rep. 254. 

COUNTY COURTS. 

APPEAL.— 5ure(t€*—7Yme qf putti^ in,— JCipon 
an appeal against the decision of a coun^ court, the 
appellant gave security by two sureties in due time. 
Afterwards he found that, as they were practising 
attorneys, they were disqualified, whereupon he 
applied to the county court judge to be permitted 
to substitute fresh sureties, which was granted, 
and they were accordingly put in, but after the 
time lixnited by the rule for so. doing: Held, that 
the proceedings were regular. Power v. Stringer, 
31 Law Tim. Rep. 81. 
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NOTICES OF NEW BOOKS. 



Hunter's Suit js Equity. 
An Elementary View of the Proceedings in a Suit in 
Equity^withan Appendix of Forme, BySvLVKSTKR 
Joseph Hunter, B.A., of Lincoln's-inn, Esq., 
Barrirter-at-Law, &c. 78.: pp. 296. London: 
Butterworths. 

There can be little doubt that the practice of the 
Court of Chancery Lb a xnTstery to those who have 
never had the good fortune to engage in it; and, 
indeed, it is so different from that of the liommon 
law, that it is difficult for one yersed in the latter to 
enter into the spirit of the other. Great, indeed, 
has been the changes which the ruthless hands of 
innovators have made in the practice of both sides of 
Westminster Hall, and each system is now much 
simpler than formerly. Still the student, anxious to 
make acquaintance with the practice of equity, finds 
himself less at home than with the common lawj not 
only fVom the strangeness of the cystem itself, but 
from the deficiences of the works treating thereof. 
No doubt the profession has now two good works on 
practice—viz.. Smith and Ayckboum, written, indeed, 
on different plans, but equdly complete with respect 
to their different objects. However, it must be ad- 
mitted that it is scarcely to be expected that a mere 
student, desirous for the first time of making an 
acquaintance with equity practice, should feel much 
pleased with the prospect of toiling through either of 
these works. He would prefer some more com- 
pendious treatise, giving him, within a reasonable 
space, a general view of the various steps in equity 
proceedings, hy which he might be enabled to form 
a groundwork for a future superstructure. We 
think that the work of Mr. Hunter will, more nearly 
than any other, meet the views of such students, 
though we cannot help thinking that if the author 
had quoted his authorities more frequently, his readers 
would have been better satisfied. ^Ix. Hunter ex- 
pressly states that his book makes no pretension to 
the character of a complete treatise, but is intended 
merely to give the student, on commencing his pre- 
paration for practice in the Court of Chancery, a 
short view of the nature of the business which will 
come before him in a solicitor's office, or in ^ the 
chambers of an equity draftsman. The Table of 
Contents of the work will furnish the readers v/ith 
a better notion of the contents of the volume than 
any statement of ours, and we, therefore, introduce 
it here, premiring that the work, besides an intro- 
duction and an Appendix of Forms, consists of three 
parts: 

" Part I. — The Regular Course of a Suit up 
TO Decree. — Chap. I. The Bill, its Nature and 



Form. Chap. II. Service of the Bill, and Conse- 
quent Proceedings: Sec. 1. Service of the Bill; 
Sec. 2. Appearance of the Defendant ; Seed. Inter- 
rogatories for the Examination of the Defendant. 
Chap. III. The Defence : Sec. 1. On Demurrers ; 
Sec. 2. On Pleas; Sec. 8. On Answers and Dis- 
claimers ; Sec. 4. Interrogatories for the Examina- 
tion of the Plaintiff. Chap. lY. On the Plaintiff's 
Proceedings after Answer: Sec. 1. Exceptions to 
the Defendant's Answer; Sec. 2. Amendment of 
the Bill; Sec. 3. Hearing on Bill and Answer; 
Sec. 4. Motion for a Decree ; Sec. 5. Replication. 
Chap. V. Evidence: Sec. 1. Evidence of the Plead- 
ings; Sec. 2. On Oral Evidence; Sec. 3. Affidavits. 
Chap. VI. The Hearing and Decree: Sec. 1. The 
Hearing ; Sec. 2. The Decree. 

"Part II.— Course of a Surr after Decree, 
AND Incidental Proceedings. — Chap. I. Pro- 
ceedings under the Decree. Chap. II. Proceedings 
in Chambers : Sec. 1. Ministerial Business ; Sec. 2. 
Judicial Business in Chambers. Chap. III. Further 
Consideration. Chap. IV. Supplement and Revivor. 
Chap. y. Motions: Sec 1. Special Motions in 
General; Sec. 2. Principal Kinds of Motions; 
Sec. 3. Motions of Course. Chap. VI. Petitions : 
Sec. 1. Petitions in General; jSec. 2. Petitions of 
Course. Chap. VII. On Contempt: Sec. 1. Of 
Proceedings in Default of Appearance; Sec. 2. 
Default of Answer; Sec.' 3. Non-Performance of 
Decrees and Orders. Chap. VIIl. Suits biy and 
against Particular Persons : Sec. 1. Infants ; Sec. 2. 
Lunatics ; Sec. 3. Married Women ; Sec. 4. Paupers. 
Chap. IX. On Appeal. Chap. X. Costs: See. 1. 
Of the Nature of Costs ; Sec. 2. By whom Costs 
are paid ; Sec. 3. Costs, how taxed and paid. 

"Part IH. — Proceedings wtthodt Bill. — 
Chap. I. Claims and Special Cases: Sec. 1. Claims; 
Sec. 2. Special Cases. Chap. n. Settlements: 
Sec. 1. Infants and Incompetent Persons ; Sec 2. 
Preservation of Settled Property ; Sec. 3. Manage- 
ment of Settled Property. Chap. m. Trustees : 
Sec. 1. Summary Proceedings by Trustees; Sec. '2. 
Summary Proceedings against Trustees. Chap. IV. 
Administration. Chap. V. Miscellaneous Summary 
Jurisdiction: Sec. I. Solicitors; Sec. 2. 'Charities; 
Sec. 3. Winding-up Acts. 

*' Appendix. — ^I. Bills : 1. Bill seeking an Ix\junc- 
tion and Foreclosure ; 2. Bill seeking to settle the 
Construction of a Will and an Administration 
Decree. II. Writ of Summons indorsed on Copy of 
Bill served. HI. Appearance. IV. Interrogatories. 
V. Demurrers: 1. For Want of Equity; 2. For 
Want of Parties; 3. For Multifariousness. VI. 
Pleas : 1. That Defendant is not such Representative 
as alleged; 2. That Plaintiff is an Alien Enemy. 
VII. Answer. VIII. Defendant's Oath to Answer. 
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IX. Ezceptioofl to Answer. X. Notice of Motion 
for Decree. XI. Replication. XII. Subpoena to 
hear Judgment. XIII. Subpcena ad testificandum. 
XIV. Affidavit proving Exhibit. XV. Decrees and 
Orders: 1. Decree in Foreclosure Suit; 2. Final 
Foreclosure ; 3. Minutes of Decree in Administra- 
tion Suit; 4. Order for Injunction; 6. Order of 
Revivor. XVI, Indorsement on Decree for Service. 
XVU. Issue. XVIII. Summons to proceed on 
Decree. XIX.. Advertisement for Creditors. XX. 
Certificate of Chief Clerk. XXI. Notice of Motion. 
XXU. Writ of Injunction. XXIU. Writ of 
Attachment.' XXIV. Subpcena for Costs. XXV. 
Petition under Trustee AcU.** 

Two extracts from the work will suffice to show 
in what manner Mr. Hunter has executed his task, 
and the amount of information to be obtained there-. 
iVom. For our first extract, we take Chap. II. — treat- 
ing of the " Service of the BiU^ and cotisequent l^ro- 
eeedings:^^ 

'* After the bill has been prepared it must be 
printed and filed, and copies ' served upon the 
defendants: the defendants must appear, and the 
plaintiff may then file and serve interrogatories for 
the examination of the defendant. This chapter, 
therefore, divides itself into three sections. 

''Sec 1.. Service of the biU.-^ynken the bill has 
been prepared by counsel, as explained in the last 
chapter, the next step is to have it printed. Bills 
aro printed on writing royal paper quarto, in pica 
type leaded. But whenever a bill prays a writ of 
injunction, or ne exeai^ or is filed for the purpose, 
either solely or amongst other things, of making an 
in&nt a ward of court, a written copy may. be filed : 
in these cases, a printed copy must be filed within 
fourteen days, or otherwise the written copy will be 
taken off the file, and the suit must be recommenced. 
No costs will be allowed in respect of a written bill, 
without the special directions of the court : and when 
a bill is taken off the file for default in filing a 
printed copy, the defendant is entitled to have his 
costs taxed and paid immediately. 

*' A copy of the bill, printed or written as the 
ease may be, is interleaved with similar paper and 
taken to the Office of the Clerks of Records and 
Writs, by the proper one of whom it will be filed, 
and will thus form the commencement of the record 
of the suit. The Clerks of Records and Writs are 
four in number, and busmess is distributed among 
them according to the initial letter of the surname 
of the first plaintiff in the suit : one undertakes the 
filing, of the bill, and of all subsequent proceedings 
in stdts, where the surname of the first plaintiff 
begins with any of the letters A, B, C, or D : the 
letters from £ to K belong to the second clerk ; 



those from L to Q to the third, while the fourth 
takes tlie remainder of the alphabet. 

'^ As soon as the bill is filed, the Record and 
Writ Clerk will stamp any number of copies 
presented to him for Uiat purpose, with a seal 
denoting the date of filing, and will mark them with 
a '' reference to the record,"* consulting of the year 
in which the filing takes place, the initial letter of 
the first plaintifi^s surname, and a number denoting* 
the place of this suit among those filed in the same 
year, and having the same initial letter : thus, if on 
any day in the year 1858 there have been twenty- 
five bills filed having A. for the first letter of the 
surname of the first plaindff, and another is brought 
to the office having the same initial, the reference 
to the record for this one will be 1858 A. 26. This 
reference to the rec<Nrd is indorsed on. all proceed- 
ings filed in the cause. 

. *^ So far the defendants may be ignorant that any 
suit is in contemplatioil ; the next step is to apprise 
them of its existence. This is done by delivering 
to each of them a copy of the bill bearing the seal 
mentioned as proving the fact that a copy has been- 
filed, and also having indorsed on it, either. in 
writing or in print, a writ or letto: from the Queen 
to the defendwt, commandidjg him within a limited 
time to appear to the bill : this writ is in the form 
given in the Appendix No. II. 

'^ When it is found impossible to effect personal 
service on a defendant, but some other mode can be 
suggested of securing that the filing of the bill may 
come to his knowledge, the court will sometimes 
allow of what is called * substituted service,* or. 
service upon such person or in such manner as will 
secure this object. Thus, when a person keeps out 
of the way after having commenced an action at law 
against another, and the defendant at law asks the 
assistance .of the Court of Chancery with respect 
to the subject of the action, substituted service will 
generally be ordered on the attorney of the plaintiff 
at law. 

** Each defendant may require firom the plaintiff 
any number, not exceeding ten, of printed copies of 
the bill, on paying for them at the rate of one half- 
penny the folio. . We may here remark that the 
length of proceedings in Chancery is now counted at 
the shorter rate of seventy-two words to the fblio, 
instead of ninety, which was the rate in use until 
the Order of the 2nd- June, 1854. 
. " Sec. 2. Appearance of the defendant — ^The writ 
indorsed on the bill served on each defendant 
commands him, within eight days, to * enter an 
appearance' at the Record and Writ Clerks* Office. 
This writ comes in place of the old subpoena to 
appear and answer, the service of which was the 
mode of commencing suits firom the earliest times . 
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intil the year 1862f when the present practice was 
■uhatituted by the Juriidiction Act, and the Orden 
made in pnrsnance of it. 

** An appearance it entered by leaTing with the 
Clerk pf Records and Writs a slip of paper bearing 
the words giren in the Appendix No. ni: notice of 
the appearance should, the same day, be given to 
the plaintiff. 

**The effect of this step is that tne appearing 
deftsidant submits himself to the jurisdiction of the 
court, and generally such submission is necessary to 
give the court eogmujiot of the matter in dispute. 
If the defendant, hating been serred, neglect to 
appear, the plaintiff may, within a time limited 
Mr vU pui'poce by Ao general orders or tn oMvl, 
enter an appearance for him : and there are other 
proceedings which may be adopted against a 
contumacious defendant, as we shall see hereafter, 
in our chapter on Contempt. 

** Sec. 8. InUrrogatories for ike examination of ike 
defkndanL — The Court of Chancery has always 
exercised a jurisdiction unknown to our courts of 
common law, of enforcing a discovery by the oath of 
the defendant of the truth of the matters in question 
in the suit ; and it is to the advantage which 
plaintiffs derived from this, that the court owes its 
jurisdiction in several matters with Which the common 
law courts were in some measures competent to 
deal. This discovery is obtained by requiring the 
defendant to put in and swear to the truth of written 
answers to written questions put to him by the 
plaintiff: these questions or interrogatories were 
originally included in the bill, forming what was 
termed the interrogating part of it, and the first 
clause of the prayer was always that the defendant 
might answer the premises. The practice in this 
respect was considerably altered by the Orders of 
ia41, and by the Jurisdiction Act of 1852 the 
interrogatories are now a separate document from 
the bill. 

*'The interrogatories are drawn and signed by 
counsel in the same manner as the bill ; they gene- 
rally follow the bill paragraph by paragraph, and 
contain the same statementsfKunplified, and put into 
an interrogative form. The questions should be so 
framed that by no subtlety can an answer be given 
to them, without giving either an admission or a 
denial of the truth of the statement in the bill, or a 
statement that the* defendant is ignorant on the 
subject inquired after. 

^* The form of interrogatories will be best under- 
stood from the specimen which will be found in the 
Api)endix Ko. IV., following the bills already 
referred to. 

'^ It will be observed that the interrogatories state 
the court and the names of the parties to the suit. 



and alsothe nature of the document which foUowa, 
Then bome the qiustipni themselves,. and at the end 
is found the signature of counsel, and -a note, staling 
which interrogatories each defendant is required to 
answer. 

** It is not compulsory vpoa the pUdntiff to file 
any interrogatories at all ; and in iket it frequently 
happens that none are filed: of oourse, then no 
discovery can be had. And even when discovery ia 
required firom some of the defendants, there' may be 
others from whom lione is sought; and in every 
case it is in th^ discretion of the plaJntiff what 
questiona he shall put to each defendant : this dis- 
cretion is enereised by the note placed by the' 
pieJBtMra eotinsel at the feot of the draft interro- 
'gatories. 

''When drawn and settled, the fnttiw^fmies are 
engrossed on parchment, and the engrossmeni Im 
taken to the Clerk of Beoords and Writa for the 
proper division, by whom H is filed: this must be 
done within eight days fromthe time lunited Ibr the 
appearance of the defendant. 

''When the interrogatories have been filed, and 
the defendants have appeared,Jthe phdntiff's solici- 
tor makes a copy of such of the interrogatories as 
each defendant is required to ansWer, and takes it 
to the office: it is there compared with the en- 
grossment, and, if found correct, is sealed by thp 
derk, to indicate that it has been so examined ; then 
it is served on the defendant's solicitor, or on the 
defendant himself, supposing him to have appeared 
in person. 

''After serving any document on the opposite 
party, it is well for the person who efilects such 
service at once to make a memorandum of the time 
and place, in order that he may be able to swear to 
die fact, in case it should, at any subsequent stage of 
the suit, become requsite to do so. At common law, 
it is ordered that such s memorandum should be at 
once made on the writ, after service has been effected 
by showing the original and delivering a copy ' 

Our second extract shall be from Part n. Chap, 
n., but in this instance we must confine ourselves to 
a part of the chapter, but sufficient will be giveii tc 
show how practical the work is. This chapter treati 
of " Proceedings in Chambers." Mr. Hunter says : 

" The business done in chambers is of two kinds 
one is the maldng of orders in cases which are so 
simple, or involve property of so small an amount 
that it is expedient to avoid the expense of a hearing 
in court: the other is business which is little more 
than ministerial, such as the taking accounts and 
making inquiries directed by decrees. These two 
classes of business will be treated of in the two 
sections of the present chapter.*' .... The 
Chief Clerks to whom this business is confided are 
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eight in number, two being ittaohed to the chambers 
of the Master of the Bolls, and the same number to 
each of the Yiee-Chaneellors. They are appohitftd 
by these judges respeetively, by yirtue of the Act of 
Parliament passed in 1852 fbr the abolition of the 
office of Master in Chancery: before that year, the 
ministerial busmess of the eourt was transacted by 
the Masters. 

^*The chief clerks of each jndga attend at his 
cnambers daily, except during racation: the business 
is divided between them by the first letter of the 
surname of the first plaintiff. A daily list of the 
cases to be disposed tif by each is made out and hung 
up outside the door of the chambers. 

**In order to procure the taking of the accounts 
directed by any decree, the party having the carriage 
of the decree (t. e., usually the plaintiff) takes a copy, 
of it to the chambers of the judge to whose court the 
cause is attached, the copy having indorsed upon it 
a certificate of its correctness signed by the solicitor : 
this copy so carried in is the foundation of all the 
subsequent proceedings in chambers. 

^* On receiving this copy of the decree, the clerk 
will mention what is the earliest day and hour at 
which he will be disengaged, so as to be at liberty to 
proceed with the business ordered by the decree : the 
time appointed i. entered in a book, called the 
Summons and Appointment Book, and a summons is 
issued, returnable at that time. 

*^A summons is the document by which all parties 
concerned are required to attend at chambers when 
any matter is to be gone into : its form is prescribed 
by the orders issued on the 16th of October, 1862, 
in pursuance of the above-mentioned Act for the 
abolition of the office of Master in Chancery, and 
will be found in the Appendix Ko. XVIII. 

"The form there given is that used when the 
object of the application is to enter on the taking 
accounts under a decree : but in every case the par- 
ticular object sought must be shortly stated. 

"When a summons is to be issued, two copies are 
taken to the chambers, when one will be filed, and 
the other sealed by the derk, who at the same time 
will make an entry in the Summons and Appoint- 
ment Book : copies of the summons are then made 
for service, which is effected by delivering a plain 
copy, and at the same time showing that bearing the 
seal : there should be. at least seven days between the 
service and the return, and if through any cause the 
service cannot be effected in time to leave that 
interval, the day of the return will be altered on an 
application for that purpose in chambers, and a new 
day endorsed, the endorsement being authenticated 
by the seal. 

" On the arrival of the time appointed, the parties 
attend either personally or by their solicitors, counsel 



not beiug heard in chambers, and the first thing to 
be done will generally be to fix a time fbr the 
accounting parties to bring hi theh: accounts : the 
length of time allowed for this will of course vary 
wi^ the nature, length, and complexity of the 
matters hi question. On the arrival of the appohited 
time, the accounting party makes an affidavit veri- 
fying the statements of an account which is annexed 
to the affidavit as an exhibit,, and this is brought into 
chambers. In the last edition of Mr. Daniell*s 
* Chancery Practice,' and in many other books, wi)l 
be found specimens of accounts as practically used is 
chambers, and it has not been thought necessary to 
reproduce them here. It will be observed that thd 
items on each side of each account are numbered 
cons^utively. 

"When the account has been brought in^ any 
party interested may give notice to the accounting 
party of any errors which he may think the account 
to contain, accompanying such notice with a concise 
statement of the grounds of his olgection : the chief 
clerk, afterwards at the appomted^ime goes through 
the account with reference to these objections, and 
may allow or disallow them, as he thmks right, on 
consideration of the evidence brought before him, 
either orally or by affidavit. The account is of 
course looked upon as conclusive against the ac- 
counting party, and therefore the objections will 
consist of additions to the items on the one side, and 
of striking out or diminishing items on the other 
side. Even when no objection is made by any party, 
vouchers must be produced for every payment above 
'£2, subject to a power vested in the court to order, 
in a proper case, that books of account be taken as 
primd facie evidence of the truth of their contents : 
this power is very sparingly exercised. 

*^When the chief clerk gives his decision on each 
point, the corresponding alterations, if any, are made 
in the account: and finally, if the alterations are 
considerable, a transcript is made of the whole as 
altered. 

"These proceedings have been described as taking 
place before the chief clerk, as in fact is usually the 
case : but any party has a right to require that any 
particular question be disposed of by the judge in 
person ; and for this purpose the judges sit daily in 
chambers, after the termination of their court 
business : the abuse of this power of applying to the 
judge is prevented by the discretion exercised in the 
disposal of the costs of the hearing. 

"The result of the account thus taken is finally 
embodied in a certificate by the chief clerk, which is 
signed and adopted by the judge in the same manner 
as a certificate giving the result of inquiries directed 
to be made by a decree. To these inquiries we will 
now direct our attention." 
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The preceding extracts will have already enahled 
the reader to form some idea of the value of Mr. 
Hunter's labours, and we shall, therefore, content 
ourselves with stating that we were surprised to find 
so much really practical matter comprised in so com- 
paratively small a space ; and- we know of no other 
work from which a student can glean so much in- 
struction upon the different heads of equity practice 
without being incumbered with too minute details. 
The articled clerk must be, indeed, idle, who should 
object to a thorough perusal of the work, and vexy 
atupid if he do 'not bring from such perusal a con- 
siderable acquisition of information. 

BOUSE^S CONVBTANCEB. 

The Pracdeal Conveyancer^ a companion to RouBe^g 
Practical ifaii, giving^ in a Mode combining FaciUty 
of Reference with general tUility^ upwards of Four 
Hundred Precedents of Conveyances^ Mortgages^ and 
Leases; a collection of Miscellaneous Forms; and 
(added in the Present Edition) Forms of Settlements 
and Separation Deeds, By Bolla. Bousb, Esq., 
of the Middle Temple, Barrister-at-Law, Author 
of the Practical Man, &c. Second Edition, gieatly 
enlarged. In. two Volumes. VoL 1, Ontline 
Drafts; Vol. 2, Clauses, Stamps, &c. 268. 
London: Bntterworths. 

It is but little more than two years since we 
noticed the first edition of Mr. Bouse*s work, of 
which it will be remembered we q^ke very favour- 
ably. We now find that our antidpations of its 
acceptability were not at all too sanguine, as a second 
edition has been so soon called for by the profession. 
The author has taken the opportunity of revising 
the work, and has greatly added to its utility by the 
addition of forms of settlements and separation deeds 
and several new miscellaneous forms. In addition, 
the work now consists of two volumes, the second 
containing the clauses, whilst the first is confined to 
the outline forms. This is a very important prac- 
tical improvement, as the two volumes can thus be 
readily used ^thout any necessity for shutting up 
either whilst referring to the outlines or the clauses. 
It is an alteration the effect of which can only be 
fully appreciated by actual experience. There are, 
too, some remarks respecting the proper mode of 
preparing copyhold mortgages which are deserving 
of attention, and will be useful to the conveyancer. 
This is a work which will not allow of extracts, but we 
may mention, in conclusion, that it will be evident 
from a mere cursory inspection of this second edition 
that Mr. Bouse has greatly increased the value of 
the work, and made it more manageable ; and it may 
truly be said to offer more facilities to the draftsman 
than any other work comprising conveyancing 
precedents. Indeed, with this work by his'side, the 



conveyancer must feel that his labour is greatly 
facilitated and abridged, even if he personally work 
upon his drafts, and yet more should he be desirous 
of obtaining the assistance of others in the more 
mechanical parts, as Mr. Boose's work is one which 
an intelligent derk may readily adopt to any 
required draft. 



EXAMINATION PBIZES. 

Trinky Term^ 1858. 

At the last examination, the Examiners leeom- 
mended that the following gentlemen, under the age 
of twenty-six, were entitled to honorary distinc- 
tion : — 

William Edward TatiersMl, of Liverpool, aged 
twenty-four, who served his clerkship to Messrs. 
Whitley and Thompson, of Liverpool. 

Edward Tanner^ of Bath, aged twenty-two, who 
served his derkship to Mr. Thomas Washboume 
Gibbs, of Bath; and Messrs. Lowe, of Tanfield- 
court. Temple. 

The Council of the Incorporated Law Sodety 
have accordingly awarded the following Prises of 
Books:— 

To Mr. TattershaU^ one of the (xisea of the 
Incorporated lokw Sodety. 

To Mr, raniMT, ime of the Prizes of the Incor- 
porated Law Sodety. 

The Examiners have also certified that the tbllow- 
ing candidates, passed examination^ which entitle 
them to commendation : — 

John James Edgeomhe Venning^ of 66, Lincoln's- 
inn-fields, aged twen^-four, who served his derkship 
to Messrs. Blake, Kdth, and Blake, of Norwich ; 
and Messrs. Vizard and Gamham, of Lincoln*s-inn- 
fields, London. 

Edward WatlanSy of Bolton-le-Moors, aged twenty- 
one, who served his derkship to Messrs. Watkins, 
of Bolton-le-Moors; and Mr. William Skilbeck, of 
Southampton-buildings, London. 

The Council have accordingly awarded them 
Certificates of Merit. 

There seems every probabilitvthat in time artided 
clerks will have a proper stimulus supplied to induce 
them to pass a good Examination. Thus, we learn 
that an order of pension was made by the Honour- 
able Society of Clement's-inn on the 8th July inst. — 
^* That, until further order be tnade, the sum of £10 
10s. be paid annually to the Council of the Law 
Institution, as a sum for a Clemcnt^s-inn prize, to be 
given in such manner as the Council may deem 
proper, for the examination of applicants for admis- 
sion as solidtors and attorneys.'* We understand 
that the other Inns of Chancerv, Staple-inn, New- 
inn, and Bamard*8-inn, have under consideration the 
subject of similar grants out of their funds. It will 
be recollected that Clifford*s-inn has already con- 
tributed an annual suni of twenty guineas towards 
the desirable object of promoting legd education. 
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(Continued from p. 52). 

*' But logick teacheth a man to know the fiJlaciee 
of deceitful and imperfect arguments, and to resolve 
them into better forms, or to disclose their imper- 
fection, 

** These things considered and laid together, it 
will not be hard or difficult, to answer the reaeibns 
shortly of the opposite part. 

''As to the first: experience^ indeed, is a sure 
foundation, and many excellent lawyers have been 
without logick. But yet if logick had been joined 
to their law, they would have been better strength- 
ened in their knowledge, and more perspicuous in 
the delivery thereof. 

'^ To the second : law-arguments are often drawn 
out of authorities : but authorities prove two manner 
of ways : 1, sometime directly, and then is authority 
called an artificial argument : 2, but most commonly, 
by inference and consequence, which logick directetb. 

''To the third: laws deal with particular cases, 
logick with universal precepts. But when particular 
causes are brought to argument, they are drawn to 
more general theses and propositions, 

" To the fourth : it is true that the lawyer doth 
not argue syllogistically concise, and yet many times 
with a syllogism at large. 

'*To the fiflh objection: reason is natural, but 
yet it is polished by art, and therefore best by the 
art of reason, which is logick. 

'' It restetb now then, that we examine logick by 
his parts, and try the usq, utility, or necessity 
thereof by examples out of our laws.** 

The ¥rriter then proceeds to give some definitions 
of logic, and, to speak generally, of definiti(ms and 
etymologies, which latter he <Mvides into two sorts, 
and afterwards makes implication of them to law 
terms as follows : — 

'* Et^mohgiea of the first kind, which are most 
effectual, are diversely deduced; sometimes from 
the matter, sometimes from the scope or end, some- 
times from the effect, sometimes from the properties, 
sometimes from the oliject, and sometimes from the 
opposite. 

'' From the scope or«nd we have sundry examples ; 
as a college is in Latin called collegium^ a cohabita- 
lioiw, et quia simul colUguntur (9 & 10 EUz. 267, 
b. n. ; Dyer). 

*' So likewise we call him an executor of a last 
will and testament, of executing and performing the 
will of the dead'; not that he always doth so, but 
that in respect of his power and duty he is bound so 
to do (Cam. pi. 3, 280 b.). 

*' So a judgment ur sentence of a court is called 



judicium quasi juris dictum ; the final saying, judg- 
ment and doom of the law. For that every judg- 
ment is taken and received for law, until it be 
reversed for error ; for that is the scope and end of 
the law (Coke lib. 10, 43 a.). 

'* likewise Aprebend is called prehenda^ a prehendo 
auziHum et consilium episcopo: for to that end were 
prebends ordained in cathedral churches, that the 
prebendaries thereof should be assistants and of 
counsel to the bishop in his Episcopal function 
(Coke Ub. 80, fo. 76). 

" Likewise saith Bracton, Bex dicitur a regendo^ 
Hon a regnando (Lib. 3, cap. 9; Lib. 3, cap. 3, 
Brallen). 

" And the French word verdict used in our law 
for the resolution of those that are impanelled to 
try matters in fact, est quasi veredictum^ as the 
saying of truth ; and so to be received without 
contradiction until it be defeated by an attaint. 

** Sometimes etymologies are drawn from the 
effect of operation : whereof Bracton (Lib. 30, cap. 
1), saith well, that an action or suit in law may well 
be called an action ^tittm agitur de injuria : for it is 
• complaint of an injury received. 

**So damnum^ damage (saith one) is derived a 
demendo, cum diminutioue res deteriorjit (Coke li. 10, 
ea. 116, 117). 

** A confirmation is so called, as Littleton affirmeth, 
et idem est quod firmum facere^ of the operation it 
hath to make stable or firm a former grant (Utt. 
con. cas. 520). 

** So is a siurrender. Quia sursum redditio^ and of 
the two French words snise et rendre^ or yielding up 
of an estate again to the lessor or his assignee to the 
immediate reversion from which it was derived 
(14 H. 7). 

" To like purpose a writ is called in Latin Breve^ 
and in French a Briefe^ for the brevity of it, and 
and for that (as Bracton saith), rem qua est et ifiten- 
tione petentis breviUr enarrat (Bract. 112, 418). 

*^So, a fine, whereby lands or inheritances are 
conveyed in courts of record by concord and agree- 
ment of the parties, in respect of their operation^ 
scope, and strength to make peace, and settle the 
inheritance: of which Glanvil the most ancient 
writer now extant of our law, givcth an intimation 
when he writeth, Dicitur talis concordia fnaUs^ quia 
fintm imponit negotio^ adeo ut neutra pars litigantium 
ab eo poterit recedere. Which is also affirmed by 
the statute of 21 Ed. 1, defriiftus levandis, where the 
words are, Quia fines in curia nostra levatiy finem 
titibus debent imponere: et ideo fines dicuntur maxime. 

*^ So we say that the foundation of a college, 
hospital, or such like is called /un<ia(t(>, ^tta^i/uRcit 
datio^ veljundamenti locatio (10 Cu. R. 26). 

'* Likewise a villoui, a mau of servile or base 
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degres is caUed in our law in Latin iertnu; for aa 
Bracton aaith, dicitttr termu h tervando^ non ^ ter- 
viendo^ antiquUus enim solent prineipes eapthxn 
veudere^ et ideo ea» servare et ncn occidere (Bracton 
li. 1, ca. 60, pa. S). And in Engliah we call him 
villein h vilia, from a country farm, wherennto they 
were deputed to do service, as our vUkinei regardant 
to maimori were, as old records. and authors affirm, 
gUba OMcriptUuB, tyed to the turf: or rather of the 
word viH$ of, his condition vile and base. And tHe 
woman villein as Littleton saith, is called a Netfe 
quasi nativa : the making free of both which, or their 
infranchisement, is' called in Latin, manumiuio^ h 
manu mitterej quod idem est quod oel extra maiium 
aut poUstatem pimere vel dimittere; fbf manus 
in the law metaphorically signifieth either power 
or possession, alluding to the old ceremony used 
in the infranchisement of bondmen, whereof 
Isiodorus speaketh, manumitH servus dicebatur^ cum 
dominus efus^ aut caput ejusdem jrm, aut aUud 
membrum tenens^ dicebat^ hunc 'hominem Uberum esse 
voloy et remitubat eum h manu. The ancient form 
and ceremony thereof among our ancestors the 
Saxons was m this manner: Si quis veUt servum 
suum Uberum facere^ traddt eum vicecomiH per manum 
dextram in plena coniffato, et quietum iUum clamare 
debet h Jugb servitutis sua per manumissionewt^ et 
ostendat H Uberas portas et vias^ et tradat et Ubera 
arma^ sdUcei lanceam et gladium et deindi Uber tono 
efficitur, 

"So the word remitter, which is an anciebt 
term of the law as Littleton saith of the word 
remitter (or rather of the French word remitter to 
restore), and importeth a restitution of possession 
unto a man's ancient right (Litt. li. 3, cap. 12, 
Remitter : P. Com. 139, ca., P. Weston). 

" Likewise mortmain which is a gift of land or 
other hereditaments to a corporation, which hath a 
perpetual succession, and therefore never like to 
return to the Lord by Escheat or Donor by Reverter. 
And therefore as one saith, it seemeth to be taken 
into a dead or dying man's hand which holdeth fast 
whatsoever is claspeth. 

** So we C9II a rent pud yearly for land or other 
things reddituSy h reddendo^ because it is yearly 
^yielded or restored for the hmda, &c. Or rather as 
some will h redeundo, because it doth return to the 
lessor or donor for the issues and profits of the land. 
And in English it is called a rent of the French 
word renter to rate or assess at a price (Coke lib. 
10, f. 28, a.). 

" As concerning these derivations or etymologies 
drawn from the final cause or effect, I was not 
minded curiously to distinguish, for that in these 
things which do depend of human acts, wherein the 



final caase and effect is all one ; for that the opersr 
tion ik attempted and «diicved for the «liects sake. 

** But to proceed, sometimes also etymologies are 
drawn from the form or manner of doing or 
working. 

" So we call a common, to be a right whereby we 
take some kind of profit in the land, or m&j or 
inheritance of another, together in. common with the 
owner or others, which. Bracton expresseih by way 
of etymology thus: Comtcnta' ex virtuie vocabuH 
comp<mUur ex una et cum (ei sub (nUXgitur alio) quia 
comunia est m aSeno ei wsa oum aUo e$ non mfumdo 
prbprio^ quia nsmim seruii sums fundus prnprius 
(Bract Ub. 4, c. 38, f. 2^ ; 18 H. 8, 16 a.). 

** LiVeidse we call eertiiin lapds oop^olds of the 
fbrm and numner of tenure, becanse the tenants 
thereof do hold the same per eopiam rotuU curies 
domim; they have no other evideiMBe or writing of 
their tenure^ but the copy of the roU of the Lorda' 
Court. 

*' But of these we have said sufficient, let ns now 
speak of the other kind which is when an obscure 
word is ezphdned by another more fiuniliar or better 
known. Hub is perfbrmed when an English word 
it expounded by a Latin word, or in any other 
language firora whence the wofd was first derived* 

*^ As administhrtion of goods of mi intestate is siiid 
to be ordinaiio se^ disposUionil Elit., Dyer 166, b.). 

*^ An assault ugaa a man's person by another, is 
so called of the Latin.word assiitus^ and doth import 
the otfer of any burtfhl blow or fearfhl ^eedi. 

** An arrest is said to be the restraint of a maa*s 
liberty by power or ooloor of a lawfU wamnt, 
derived, as some think, . from the French wwd 
arrester to stay, or else fiv-fbtched from the Greek 
word opiftoy, a decree or lentenee of the oourt 
(Lamb. Justic. IL 1, c 16). 

** So nomenh noseendo^ quia noHHam faeit^ where- 
upon saith Bracton, Ideb imposita sunt nondna ui 
demonstrent voluntatm dicenlis^ et utimur notis tn vocis 
mtfiivteno. 80 that we may easily observe thai 
mai^ of these of this latter kind are mere deriva- 
tions, as contract h contrakenda, deodand^ quad dso 
dandum^ id est^ in eleemosyrtas erogandum; dioortia h 
divertendo^ duress ex diiriffa, of stnught imprisonment 
or hard intreaty. Larcenyy id est^ lairocinium^ homi-^ 
cidium ab homine et ccedis, Parajihema^idest^praBter 
dotemy and* signifieth mundum muUebrem: peace h 
vocabulo b;itino Pax <Laihb. Justice, lib. 1, cap. 2, 
f. 67). 

** A court of pypowder, a court belonging and 
incident to markets and &irs, to yield justice to the 
buyers and .sellers coming thither, which because 
they are most frequented in summer, the word was 
gtvea of the dusty f^ of the comers (12 E. 4, 
9, Lamb, de curus). 
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^ A presentment Which Is presented by an inquest 
eontaining some crime or nuisance, whereof they had 
to enquire, is deriyed of the French word presenter, 

^^Beeords are S9 said of the yerh recordor to 
remember, because they are rsjiwmdrancw, et vetn^ 
fiaXia ei verUqiis veMiigia^ the lively representations 
both of former time and truth : reverthn of the word 
reverter^ or as lerra revertens (Coke lib. 2, fo. 5)« 

^* An estate tail, of the French word taifer, to 
dock, or cut, limit or appoint in certainty, and many 
■uch like, whereon I need not to insist. 

'^ Sometimes the derivation of the word is deduced 
from some andent word in old time used, although 
now antiquated And grown out of use, and yet, 
nererthelesa, such as gtreth light to the present 
knowledge of the word, as eon^ahU an- ancient 
officer of this kingdom, derived of two old Saxon 
words, inuitii^ which sigqifleth king, and- slahle^ 
stability, as the stability of the king and kingdom. 
8d the word fkrm in one signiQcation importeth 
lands, or other inheritances, holden for a yearly rent, 
qmMnfnmian^ which is an dd Saxon word, signify- 
ing to feed, or render victual ; for that in ancient 
time they rendred victual for the most part, and not 
money. 

'* So gavelkind, a custom .i^hereby every son or 
heir, male inheriteth ^ portion alike in his ance8tor*8 
estate, and is derived of two old Saxon words gift eal 
cya, that is, |^ven to all tiie kin; Qmoji amnibui 
eognatUme prtmwui data herediiat, 

**So GvUda Mereaioria^ an ancient word found in 
old charters and monuments, and signiiies eontU" 
herrmum: or a corporation of merchants. 

** So Steward derived of twQ old words, Steed and 
Wardj and is as much to say, as a man appointed in 
my stead or phwe (Coke lib. 9, fo. 45). 

**So the word Wytkerman^ yet much in use, 
drawn from two old and outworn Saxon words 
IFiAsr, aitenuR, and Nam^ vionue; quasi altera 
pignorie oklaiio, 

** Sometimes derivations are made of some old 
words, whereof the use from which the derivation 
was made, is now utterly changed, as socagium id est, 
MTviiimm socies, tJ eff, conicce, for ihat the word eoca 
was used for a plough. But this service was after 
by general consent by lord and tenant, redeemed by 
payment of a yearly rent, and yet the signification 
remaining still, as land given to plough the lord's 
land, although the use of that service be abrogated ; 
except upon creation of the tenure, it should be 
reserved and so renewed. 

** Sundry other derivations there are, which are 
but only allusions strained and framed by the wit 
and industry of man, rather than from the native 
significatidn of the word, and therefore of less 
regard and moment, as teetamentuniy quasi testatlo 



mentis^ first devised by Serpius Salpitius the old 
Roman lawyer, and used in our Ix^ks, although 
impeached by Aulas Oellius in that age, or shortly 
after a strun of wit, and not out of any true deno- 
mination of the word. 

" So likewise of that strain is agreamentum^ which 
one would frame as aggregatio mentium, 

" So have they derived felony, quasi felleo animo 
factum ; for another deriveth robbery of the word 
robe. And another terra^ d terendo^ quia vomere 
teritur^ and many such like, with the which I will 
not meddle." 

After having spoken at length of the general 
nature of definitions, our author proceeds to say : 
"Let us now exemplify what we have said, by 
Instances drawn out of the common laws of this 
Und.« 

^^ Feoffment. — If I would define or describe a 
feoffment, I must first seek out a general or genus ; 
as thus, a feoffinent is a conveyance, but because 
there be sundry other conveyances, t must proceed 
further to distinguish the same from all other 
conveyances ; and therefore I add and say, a feoff- 
ment is a conveyance Which passeth an estate in 
fee simple by livery of seisin ; and hereby I have 
distinguished it from all conveyances of record, and 
conveyances that inure by my of grant ; but because 
likewise leases for life are likewise passed by livery 
6f seisin ; and likewise a gift in tail, passeth by 
livery and seisin, I have added the last complement 
and full difference in these words, in fee simple. 
Wherefore in every feoffment two things are of 
necessary regard; first, that it is performed by 
livery of seisin. And secondly, that it passeth an 
estate in fee simple: for lands given in tail and 
executed by a livery, we do not call a feoffinent, 
but a gift in tail. 

" Fine.'-Jf I should define or describe a fine, 
whereby lands, and other hereditaments are conveyed, 
I would thus describe the same. A fine is a convey- 
ance of record by concord between the parties upon 
license obtained in a suit depending between them 
in the King's Court of Common Pleas. Wherie a 
conveyance is the general or genus^ the. words (of 
vecord) make a difference from other conveyances 
passed in the country in Pais. And because there 
are also some other conveyances of record, there .is 
added further the essential difference, which is the 
form of a fine, namely the concord upon license 
obtained; for otherwise such concord cannot be 
admitted in an action depending betwen them : for 
without action, there can be no fine, which action or 
suit, must concern lands or hereditaments, whereof 
the fine is levied, or upon an action of covenant to 
levy such fine ; and this suit must be depending : 
and next of all is added the Kings Court, for such 
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fines as by custom may be levied in courts of ancient 
demesne, or tbe like if any be, are not true fines, 
bat simiUtudinary only. 

** Lastly is added the King's Court of Common 
Pleas, for that in ancient times, before the Court of 
Common Fleas was erected, fines were levied (as 
among the old records thereof appeareth), in any 
of the King's great courts of law ; but after the 
erection of the said court, because fines are levied 
upon original writs that are common pleas, and 
therefore only to be dealt withal in that court, fines 
are and ought to be levied in that court only. 

'^I may describe a fine shorter thus out of 
Glanvill's words : — Fini» ett amieabilii e&mpadtio et 
Jmalis coneordia^ ex licenHa temUnaTu hquelas moto$ 
in curia: for his very words are these: Contingit 
autem aUquando loqueUu motat in Curia Domini RagiB 
per amicabHem compontionem et finalem Concordiam 
termitun% sed ex licentia Regii vel epa JuMtieiariorum* 

*^ These like concords have been in use in the 
civil laws, and are caUed by them transactions; 
whereof they say thus : Trarutaetionet eunt de ein qua 
in cantrovertia sunt^ d lite fiUura aut pendente ad 
certam compoeiHanem reducuntur^ dando tdiquid vel 
aedpiendo. 

*> Or shorter thus :^ Tranaactio eel de re dubia et 
Uie aneqnte nedum adjfinem ducta^ non grcUuitapactio, 

** Where note that it may well be said non gratuita 
Factioj because in the end of the concord of the finef, 
which is the form thereof, there is contained a 
certain sum of money under this form, Et pro h)c 
fine habendo^ ffc. L JS, the consignee dedii 20 U, 
iterUnguorum, So likewiwe there is money paid 
unto the King, which is called the King's silver, pro 
licentia eoneordandu 

*' Thus much have I added out of the Civil Law, 
that the student might as well in this, as in- many 
other titles of the law, obserVe the great conformity 
that is between the common law of the land, and 
the civil law of the Empire. 

** Homage, — If I should define homage, I may say, 
that homage is a service corporal of most reverence 
done by the tenant unto his lord, whereby he doth 
acknowledge himself to become his man, and to do 
him all earthly honour. 

'* Where service is the genug^ or most general 
word, limited by the word corporal, to distinguish 
from other services not corpoial, for, that is to be 
done by the tenant himself in person and by none 
other to the lord : all those words that follow in the 
said description are added instead of the difference 
drawn from the form and manner of the performance 
of the said service. 

" Estate in dower. — If likewise I should yield a 
general description of an estate in dower, which 
might agree to all the sereral kinds of dower by 



Littleton, I would describe it thus: — An estate in 
dower is an estate of freehold during the life of » 
lawful wife, appointed out of an inheritance whereof 
she is dowable, which estate b^nneth upon and 
after the death of her hnsband for her masnt^n^m^^ 

** The general of this description is an estate of 
freehold during the life of a lawful wife. There is 
.added, appointed, for that an estate in dower is 
appointed by two ihanner of ways. First, either by 
act of law, as the gift of the law upon a lawful 
marriage, as is the estate in dower at common law, 
of the third part to be assigned by metes and bounds 
by the law, and general custom of the realm : or 
else of more, as of the moiety, &c.t according to the 
custom of the partienlar place. 

*' It is said moreover, lawful wife, for except the 
wife be a lawful wife, and the marriage a lawfbi 
marriage, dower cannot be had, for the estate in 
dower is in regard of the marriage. 

** The second way that dower is appointed is by 
act of the party, and that is, either at the marriage 
at the church door, when they come to be married, 
and therefore called dower ad ostium EccUeice; or 
by consent of the fkther, or other ancestor of tjb* 
husband, and therefore commonly called dower ex 
aesensu Patris^ ffc. But both these dowers being 
almost worn out of use are now abolished. 

*^ These words (after the death of her husband, 
for her. maintenance), do contain the final cause and 
purpose wherefore it was put in use. 

*' Dower by the course of the common law, which 
is the most usual kind of dower, may in this manner 
be described. 

** An estate in dower by the course of the common 
law, is an estate of freehold for the life of a lawful 
wife of the third part of all those inheritances 
dowable, whereof the hnsband was seised of an 
estate of inheritance, during the coverture, given by 
the law to be complete after the death of the husband, 
for her maintenance. 

**This description is drawn firom all the causes: 
the material cause is set fbrth unto us by the persons ; 
the husband and wife; the form is the estate of 
freehold for the life of the lawfbi wife. The efficient 
causes are, the act of the law, and likewise the seisin 
of the husband during coverture ; and lastly, to be 
complete after the death of her husband ; and the 
final cause in these words for her maintenance. 

'* So that by lawfhl marriage the estate in dower 
hath commencement ; by the seisin of the husband 
during the coverture it hath its progression ; and by 
the death of the husband his consummation and 
accomplishment, whereof ensue the three main ban 
to be pleaded by the tenant of the land in a writ of 
dower. 
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^* The first against the marriage, ne ungfues loyal- 
ment accouple^ which plea is tiyable by the ordinary. 

^* Against the seisin, ne unques Mue, jrc., tryable 
by a jury. 

^^ And agunst the consummation, that the husband 
is yet liying, which is tryable only by proofs of 
witnesses. 

^'Although the civil law do call that portion 
which is brought by the wife, or given with the wife 
in marriage (which we commonly call the marriage 
portion) 2>m, her dower : and diey call the estate 
in dower, Dontitw propter nupHas^ yet have they this 
agreement or conform!^, quod neuUr sine m/atrimomo 
eese potest, 

*^ Marriage. — ^And because we have had occasion 
to speak of marriage, let us here define or describe 
the same ; Bradton out of the common law thus 
describelh it : Ms^rimonium est conjunctio . viri et ' 
muUeris imdividuam vita dciksuetudinem retinens, 

'^ Britton thus : Matrimonie est assemblies de home 
et de feme^ a lour deux volunts^ per joynture de St, 
EgUse^ per demurrer ensemble come un chaire d touts 
Umr vies sans espoier de departure. 

^^Bent. — ^A rent may be thus described : a rent is 
a revenue issuing out of lands or other manual 
hereditaments, and wherewith the same is charged 
for a time of continuance. 

'* So that the genus is revenue, and the material 
subject that supporteth the charge, is manual 
hereditaments, as land and such like, for out of no 
other hereditament can a rent be properly reserved 
or granted: and the peculiar difference is where- 
with the same is charged, for a rent is a charge, 
and wheresoever the land be conveyed, transit cum 
suo onere, it goeth with his charge. 

^* So that a certain sum of money, or other things 
valuable (for a rent may be reserved or granted for 
other things than money) are the matter de qua; 
land, or other manual hereditaments the matter ex 
qua, or extra quam: the reservation or the grant, 
the efiicient cause : the final cahse might also have 
been expressed, but when the definition is otherwise 
plain, it needeth not. 

^* And because a rent service hath lus original by 
way of reservation, let us here see what a reservation 
is. 

*^ Reservation. — A reservation is an agreement 
between the lord and tenant, or the lessor and 
lessee, that the lord or lessor shall receive at times 
appointed a certain sum of money or other thing 
appointed to be paid for the thing demised or 
granted. 

'* Judgment, — ^A judgment is the determination of 
a cause in controversy by a person thereunto 
appointed. 

^' This description is general, and comprehendeth 



all manner of judgments whatsoever. The Civilians 
do thus render the same : Judicium est (tctus legitimus 
quo Index de causa a proposita cognoscit, et secundum 
aquum et pronuticiat. Wherein they note to be 
three degrees : First, the cognisance or power to 
judge. Secondly, that this judgment be public or 
published. Thirdly, that it be just and right. 

^* There are sundry kinds of judgments, sometimes 
diversified in respect of place, sometimes in respect 
of the person that judgeth, sometimes in respect of 
the manner of proceeding. In respect of the place, 
as in a court of justice, and then every judgment is 
said to be the act of the court ; sometimes judgment 
given out of court, as upon the voluntary submission 
of the parties in controversy, as an award or arbitri- 
ment : with the descriptions of which I will end this 
part of our discourse touching definitions and 
descriptions. 

" Arbitriinent. — An arbitriment, which is .also 
called an award, is a judgment or determination 
which one or more* do make at the request of two 
parties 'at the least, for or concerning debt, trespass, 
or other controversy had between the said parties. 

*^ The civil law yieldeth it thus : Arhitrium est 
arhitri eententia, sive judicium inter controvertentes, 
private concensu, non autem puhlica interveniente 
authoritate. 

**But to the intent that the student may know how 
to collect a definition or description of any legal part 
or title out of his books of report, I will leave him 
here a description of an award or arbitriment, where 
every part is drawn and deduced out of sundry law 
eases here and there scattered, which I have 
gathered as sundry dispersed stones in one building. 

*^ An arbitriment is a judgment (8 £. 4, la.; 
8 £. 4, 10 a. ; 21 £. 4, 89 a.) given by such person 
or persons as are elected by the parties to the 
controversies (9 £. 4, 48 b. ; 16 £. 4, 9 a.), for the 
pacifying of the said controversy (8 £. 4, 10 a. ; 
19 H. 6, 37 b. Askew) ; according to the compromise 
and submission (19 £. 4, 1 a.), and agreeable to 
reason and conscience. 

** All which words composing the said description, 
are deduced and drawn out of the books cited, and 
only by me laid together, and what is done here 
concerning an arbitriment (of which • hereafter I 
shall make a larger discourse) may be likewise 
performed in sundry either titles. 

^* There resteth an objection to be removed; 
it is said by the ancient Roman lawyer Jabolenus, 
Omnis. definitiu in Jure CiviU periculosa est, parum est 
enim ut non suhverti possit; to define in law is 
difficult, and the siindry circumstances of things be 
so many, and so full of variety, as the definition or 
description is happily made if it stand or remain 
nnim^ieached. 
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*'To this I gyre answer, that all this is in a 
manner true; but let us remember, DifficiUa qua 
pulchra^ and use so much the more care and 
diligence in the composition of the same. '• Albeit 
the interpreters do understand him to mean by a 
definition in that place, no other thing than a rule 
or ground in law, yet neyertheless both are neces- 
sarily attempted and performed sufficiently: for 
otherwise the knowledgs of the law would be but an 
incertain, inconstant, and tumultuary knowledge (if 
that may be called knowledge at all, but grounded 
upon waTering opinions), but the knowledge of the 
law is not such, as shall be evidently made manifest 
when we come to dispute, whether the law may be 
reduced into a method or no.** 

^^Jus. — As it signifieth the law, is divided by 
Bracton in Publicum et privatum, and of this kind of 
division we have examples in the law ; as Littleton 
when he divideth an estate of inheritance into an 
estate of fee simple, and an .estate tail : when he 
divideth an estate of freehold into an estate of 
inheritance, or an estate for life. So likewise he 
divideth an estate for life, either for the life of the 
party, Ou per auter vie : an estate for life of the 
party is either by act of law, as that of tenant in 
dower, tenant by the curtesy, and tenant apres 
possibility of issue extinct ; by act of the party, as 
the general estate for life, which hath his original by 
demise and limitation of the party. 

*^ We may not be tied or restrained to make our 
division always of two parts; but where that cannot 
conveniently be brought to pass, we may divide into 
so many parts as the nature of the thing shall 
require. And therefore Littleton in his division of 
rents, divides them into three kinds ; a rent service, 
a rent charge, a rent seek, which is very good and 
sufficient. 

*^ And HO of a warranty, where he divideth every 
warranty either into a lineal warranty, a collateral 
warranty, or a warranty commencing by disseisin. 

** So likewise every estate in dower is either by 
the law, which is in general custom of the realm, 
and is of the thind part ; or else by the peculiar 
custom of the place, as of the moiety in gavelkind, 
or more or less as the custom of the place shall 
warrant: or else thirdly, by the assignation of the 
party, and that is twofold, either by the husband 
himself, ad oitium EccUsim, or else by the ancestor, 
as ess assefuu patris ; or de la pluis beaU ^v. 

** So likewise we divide the material church or 
temple, the place appointed for divine service into 
three kinds ; a church cathedral, which is the seat 
of the bishop, and his chair : secondly, a church 
collegiate or conventual: and thirdly, a church 
parochial 



c '* So likewise we divide tithes in this manner : 
all tithes are either prscdial, personal, or mixt. 

*^ So a division of four or more parts is to be 
admitted, if the nature of the thing divided do so 
require : as Littleton importeth in this division of 
actions. • 

**A11 actions are either real actions, personal 
actions, or mixed actions; and this division is 
ordinary and almost everywhere in our books. 
Littleton seemeth to add a fourth member, when he 
saith, that when a man releaseth all actions, real, 
personal, and mixed, that this is no 'bar in an appeal, 
and yet a release of all actions sufficeth ; he inti- 
mateth thereby that there is an action, neither real, 
personal or mixed, and yet an action, as the appeal, 
an action of revenge, which has however, long since 
been abolished. 

** And herein I would not wish ; that for dicotomy 
sake, the student should frame divisions of his own 
head, and labour to reduce them ad Hmembrem 
Dimsionem, as some have done ; but accept rather 
those that are approved of authors, and generally 
received in that art. 

^' Ditfisio totiui integri est qua aliquid in sua mem" 
braj seu partes integrates dividitur, et dicitur Partitio ; 
Et est nihil aliud quam membrorum qnce ad integrita^ 
tern totius requiruntur, enumeratio : As when we do 
divide a house into the soil whereon 'it standeth, 
and the edifice and structure thereof. 

"So the author of the dialogues between the 
doctor and the student divideth the law in general 
into the law of nature, the law of nations, the law 
of God, the law of particular kingdoms, and the 
civil law, and law of this land. 

"So do we likewise divide the law of England 
into the common law, and statute law. 

" So do we distinguish and divide a manor into 
demesnes and services. And a rectory into glebie 
and tithes. 



VENDORS AND PURCHASERS. 

WANT OF CONSIDERATION.— ^^Mjct/fcjj^r- 
formance — Nudum pactum — Transfer of property in 
consideration of bearing UdbiUties. — The following de- 
cision (which has, however, been over-ruled) decides 
that the undertaking of the liabilities which naturally 
attach to property does not furnish a good consider- 
ation, for giving up that property. Therefore an 
agreement by A. to transfer shares to B., in con- 
sideration that B. will bear all future liabilities 
arising out of them, is nndum factum. If money 
had passed either firom A. to B., or from B. to A., 
there would ha/e been sufficient consideration to 
support the contract on the other fide. Cheale v. 
Kerwood, 6 Week. Rep. 494. 
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SOUCrrOR and client. — PUrcAoM hy 
woUeiior-^InfarmaUtm Oi to value — Lapse of time — 
Aeqme$eence. — If a tolidtor pureliMes property from 
loB client, it is ineumbent upon him to show that he 
gaye as ample and correet adyice and information to 
his dient, as he would hare done if the client had 
been dealmg with a third party. In such a case it 
is the duty of the solicitos, for his own sake, to 
preserre sufficient evidence that he communicated to 
his client infonnation which he is proved to have 
been possessed of at the time, as to the value of the 
property. In the absence of such evidence, lapse of 
time .alone is not sufficient ground for a presumption 
that the information was so communicated by the 
solicitor. . Where acquiescence is set up as a bar to 
9 claim, it must be proved that the persons sgainst 
whom acquiescence is alleged had personal know- 
le^ of tbeir right to question the transattion. In 
February, 1857, a contract was entered into between 
li solicitor and his client fbr the purchase by the 
latter from the former of certain estates, and the 
minerals under them, for £6940; and deeds of con- 
veyance carrying out the contract were executed 
between the parties on the 17th and 18th of the 
same month. The vendor died in October the same 
year, having by his will, dated 2nd May, 1837, 
devised his estates to be settled unto his widow 
for life, and after her death, on the failure of testator's 
issue (which happened), to the use of N. for life, 
with remainder to his first son in tail. N. died in 
1847, leaving the plaintiff his flrst.son^ who came of 
age in 1852. In 1849 a railway was opened, which' 
it was said had largely increased the value of the 
mmeral property. The present bill was filed in 
1855 against the executors and trustees of the 
solicitor, seeking to set aside the purchase on the 
ground of inadequa^ of consideration, and because 
the splicitor was in possession of information as to 
ihe value of the property irhich he did not commu- 
nicate to his client, ihe vendor. It was proved that 
the soficitor, just before the sale, was told by a com- 
petent person that the land, which he afterwards 
bought for £18 an acre, was worth £100 an acre 
Held, that the conveyance was invalid and must be 
set aside. GreaUy v. Jfoustey, 81 Law Tim. 
Bep.dll. 

COMPENSATION.— CrfKfuc&>M(i right of digging 
coaU.'^Where land ia the subject of a purchase, and 
it appears that a stranger has a right of digging coals 
under it, such right is a matter for compensation on 
the purchase betug completed (Ramsden v. Hirst, 
ai Law Tim. Rep. 825). In his judgment the 
Master of the Bolls observed . '' When I look at 
the cases I cannot help saying that they go far 
beyond the mere payment of compensation, where it 
can be exactly ascertained, and have gone to the 



extent of holding that in many cases where you 
cannot arrive at an accurate conclusion, still, if you 
can form a reasonable estimate from the evidence ot 
competent persons, the court will do so ; and cer- 
tainly as strong a case as can be is that of a right of 
mines under the land. It is very strong if the mines 
are actually in work, but still stronger where they 
are jiot in work, and it is uncertain whether they 
ever will be worked ; and yet the court has deter- 
mined that the purchaser may say that he will take 
the property with a compensation. No doubt it 
would be very difficult for us, who are not practical 
men, to say what is the value of the coal under that 
piece of ground without testing it ; and besides, you 
cannot tell whether a man who has the right of 
working will ever come to work at all. However, 
the court has held that the purchaser has a right to 
say he will have that compensation ascertained as 
best iie can. Fortunately the judge in chambers 
now has the power of appointing an expert,, who will 
receive the instruction of the judge, and will have 
pointed out to him everything which the judge 
wishes as to the principle of the valuation, and the 
judge can send him to the spot that he may have 
ocular inspection, and can take care that he is armed 
with all the evidence upon the matters in question. 
I must come to the conclusion that this matter is 
capable of compensation, and that the answer to the 
question is, that the purchaser is entitled to com- 
pensation in respect of this right** Ramsden v. 
Hirst, 81 Law Tun. Rep. 825. 

SPEClt'IC PERFORMANCE.— iXmS^iir title 
depending on will — ^^ Estate/' — ^In a suit for specific, 
performance, where the title depends upon a will, the 
court will not put a construction upon it, except to 
decide whether there is or is not any reasonable 
doubt as to the vendor*s title ; and wUl not decree 
specific performance unless it is satisfied thst, on 
appeal to a higher tribunal^ the same view will be 
taken. The word ^^ estate'** does not, of necessity, 
pass the fee-simple. JRogers v. Waterhouse, 6 Week« 
Rep. 828. 

SUMMARY OF DECISIONS. 



SQUrrr AND CONVXTANCING. 

ATTORNEY AND CUE^T.-- Counsel-^ Aw 
ihority of attorney and counsel to compromise action — 
Agreement bg attorney — Specific performance of— 
Acquiescence in the agreement, — ^An issue devisavit vel 
non, directed by the Court of Chancery, came on to 
be tried, but, during the progress of the trial, an 
arrangement for a compromise was entered into be- 
tween the leading counsel on both sides, and a juror 
was withdrawn. The plaintiff at law, who was de- 
fendant in this suit, denied that she had ever given 
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authority to her attorney, or to her counsel, to com- 
promise the suit, and a few weeks after the trial her 
solicitor, by her instructions, wrote to the solicitor 
for the defendant at law, repudiating the agreement, 
which was, however, embodied in an order of iVtn Prtta, 
and made a rule of court. Upon her refusal to carry 
out the agreement, a rule nisi for an attachment was, 
in Trinity Term, 185G, obtained against her, but this 
rule was discharged, and in Michaelmas Term, 1856, 
a second rule nisi for an attachment was obtained ; 
but after an iargument, upon making the rule absolute, 
the order nisi was discharged, on the ground that it 
was doubtful whether the plaintiff at law was bound 
to perform the agreement, as one made without her 
authority (Vide 28 L. T. Rep. 288). A bill, sup- 
plemental to the original suit under which the issue 
' had been directed, was then filed, praying specific 
performance of the agreement ; but the bill was dis- 
missed by the Master of the Rolls without costs. 
Trom that.decision the plaintiff, in the supplemental 
suit, appealed : Held (confirmiilg his Honour's judg- 
ment), that an attorney has no authority to compro- 
mise a suit without the sanction and consent of his 
client. The compromise was, . therefore, one of 
which a court of equity would not decree specific per- 
formance. The biU was dismissed, and with costs, 
their Lordships, in this respect, difiering with his 
Honour. Swinfen y. Sfcin/en^ 81 Law Tim. Rep. 
157. 

COPYHOLD.— Adinittanee of tenant for life— 
Power of sale — Remainders—Devisable interest— Elec^' 
tion, — ^A testator, seised in fee of a copyhold estate, 
deyised it to his wife for life, and, after her decease, 
he (without giving any estate to his executors) di-^ 
rected taem to sell the copyholds, and then divided 
the proceeds. The testator's widow was admitted for 
life, and, after her decease, the executors sold the 
estate, and executed a bargain and sale to the pur- 
chaser, and he, without having been admitted, made 
his win, and devised the estate to his wife ; he was 
subsequently admitted to the copyhold estate, and 
died. Upon a suit to administer the estate of the 
purchaser's wife : Held, that the admission of the 
wife of the first testator enured for the benefit of the 
purchaser under the executors ; that the customary 
heir of the purchaser took no estate in the copyholds, 
but that they passed to the wife as devisee. The wife, 
under the will of her husband, had also entered upon 
some freehold lands, purchased after the date of the 
will : Held, that they passed to the heir-at-law, and 
that he was not bound to elect between them and 
the benefits given by the will of the wife, (see Smith 
V. Glascock, 27 Law Journ. Rep. N. S. C. P. 192). 
Seaman v. Woods, 27 L. J. Ch. 688. 

COPYRIGHT OF DESIGNS.— 2)«/)o«7iii^ copy 
of design — Registration— Perpetual injunction — Trial 



at law. — ^The inventor of a new and original t 
for a shawl depomted one of the shawls, contaiiuBg 
the design in respect of which copyright was claimed, 
with the registrar of designs, unaccompanied by any 
drawing or specification: Held, that ibe provisiona 
of the Copyright of Designs Acts,. requiring a copy 
of the design to be deposited with the registrar, had 
been sufficiently complied with. Except uoder very 
special circumstances, the court will not grant a per- 
petual ii\junction at the hearing, without having re- 
course to a trial at law to establish the plaintifTs 
title, if claimed by the defendant. Norton v. NichoUs^ 
6 Week. Rep. 764. 

EXECUTOR.— Retainer— Statute of Limitations. 
— An executor may, after a decree for administration 
of assets, retain his own debt out of them, notwith- 
standing the Statute of Limitations. Sharman y. 
Ruddy 31 Law Tim. Rep. 325. 

FlXniVB,l^S,—Landhrdandtenant—TradeJixtureM 
and buildings erected for irade-^Right of removal, — 
Upon a question jurising between landlord and tenant 
as to trade fixtures, the court held, that buildings « 
built of brii^k, with brick foundations letinto the soil, 
although erected for the sole purpose of trade, could 
not be removed by tlm tenant ; although machinery^ 
engines, vats, and utensils, with their accessories, 
might be removed. Whitehead v. Bennett, 27 L. J. 
Ch. 474. 

LEASE. — Execution of power — Voidable lease, — A 
dean and chapter granted a lease of lands parcel of 
the manor of W. for 99 years, which did not comply 
with the conditions under which they were author- 
ised by the Act of Parliament to make leases for 
long terms, and which was therefore voidable. 
During the currency of the term they granted to 
another a lease for 21 years, in renewal of a previous 
lease of the manor, excepting rents and all benefits 
reserved or which should be reserved in any building 
leases for long terms of years of any part of the lands 
thereby demised. After the renewal of the lease of 
the manor, the dean and chapter regularly received 
from the lessee of the term of 99 years the rent 
reserved by the lease to him : Held, that the lessee 
of the manor could not determine the lease of 99 
years by notice to quit, and that he was not entitled 
to eject the tenant, since the exception in his lease 
applied to the term of 99 years, aJthough voidable, 
and the lease was subsisting until avoided by the 
dean- and chapter. Pennington v. CarddUy 6 Week. 
Rep. 887. 

MARRIED yfOi/LAS,— Equity to settlement- 
Whole fund settled— Husband insolvent — ^A married 
woman, whose husband had been insolvent, became 
entitled to a sum of ^200, and to the income of 
,£400, which was divisible after her death amongst 
her nine children. The court settled the whole 
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£200 upon her, without giving any portion of it to 
her hoshuid^B assigQee in insolvency. Re Hooper^ 6 
Week. Rep. 824. 

MORTGAGE.— -Pottey of inauranee^Covenant to 
kup on/ooi — Damages.-^T,^ upon borrowing money 
from the K. insurance company, mortgaged certain 
premises to the trustees of Uie company, and the 
latter insured F.'s life in their own company. In the 
mortgage deed P. covenanted to pay the premiams 
of this policy, and that in default of his doing so the 
trustees might pay them, and add the amount to the 
mortgage debt : Held, in an action by the trustees 
against P.-for non-payment of the premiums, that 
they were only entitled to nominal damages. Brown 
v. Priei 6 Week! Rep. 721. 

MORTGAGE.— Forcc/osure— Order /or wfc ttiMfer 
power cfsaU vested in executrix of mortgagor — 16 if 16 
Vic, X. 86, 9. 42, ruled,— The 15 k 16 Vic c 86, 
s. 42, rule 9, provides, that in all suits concerning 
real or personal estate vested in trustees undef a will, 
settlement^ or otherwise, such persons shall represent 
the pertons beneficially interested under the trust. 
The court, when it is not in a position to make a 
decree for foreclosure against all the parties in- 
terested, cannot, on sUch a suit, make an order for a 
sale, by reason tl^at an implied power of sale is 
vested in the executrix of the mortgagor. The order 
can only be miide in a creditor's suit. Under the 
statute 16 & 16 Vic. c. 86, a trustee and executrix 
does not repiresent all the cestuis que trusty so as to 
bind their interests. , Bolton v. Stannard^ 31 Law 
Tim. Rep. 310. 

MO^RTMAIN.— ri/Ac redemption trtut — Gijl of 
pure personalty.--A bequest of pure personalty to a 
charity, the object of which is the purchase and resto- 
ration to the church of impropriate tithes, is void 
under the Mortmain Act. Denton v. Manners^ 6 
Week. Rep. 742. 

PARTNERSHIP.^ Dissolution by death of one 
partner — Business continued by surviving partner — 
Debt dm to deceased partner — Course to be adopted by 
the representatives of the deceased partner — Lien on neto 
stock purchased with partnership assets. —When a part- 
nership is dissolved by the death of one partner, and 
the fl^n is indebted to the deceased partner for 
advances, if the executors allow the surviving partner 
to continue the business, they have no lien on new 
stock purchased by him, even with partnership assets 
received by him. Sembky a mortgagee may have a 
lien on the renewed stock as against future creditors. 
The course to be adopted by executors of a deceased 
partner is to compel the surviving partner to come 
to a ^per arrangement with respect to winding up 
the business, or to apply to this court for a receiver. 
Payn v. Hornby^ 81 Law Tim. Rep. 309. 

POWER.—" By deed or instrument in writing''-^ 



Execution by will— Proof of execution and attestation. 
— ^The decided cases as to the due execution of a 
power are divided into two general classes : those 
upon the mere question of words, and those of want 
of formality. That^-a will or testamentary instru- 
ment is within the words ^^ by any deed or instru- 
ment in writing," or *\by any deed or writing,*" was 
decided very long ago, and there is not any authority 
or dictum which can be considered as throwing a 
doubt on that question. The mere question whether 
\ will which .was not to' operate until the death of 
the party came within the words " deed or writing," 
dr " instrument ifi writing,", had been decided in the 
affirmative. There was only one case of the second 
class, which was decided by Sir James Wigram, and- 
followed by the Master of the Rolls, who expressed, 
however, his (dissatisfaction with it, the decision 
being that, because it was a testamentary instrument, 
one' of the requisites which the power prescribed — 
the seal — ^might be dispensed with. It was a matter 
of surprise that so carefhl a judge as Sir James 
Wigram shoulfl so have decided. The case, however, 
came before the Lords Justices, and they refused to 
4ct upon it In the following case, it appeared that 
a power of appointment was given by a marriage 
settlement to the use of such person, &c., as IL, 
notwithstanding her coverture, at any time or times 
during hfer life, by any deed or instrument in writing, 
with or without power of revocation, to be sealed and 
delivered by her in the presence of two or more 
credible witnesses, should direct, limit, or appoint. 
H. made her will^ with a very full attestation, and 
upon the question whether the power authorised 
execution by will: V. C. Kindersley held, that 
it did, Orange v. Pickford, 6 Week. Rep. 789. 

POWER. — Unequal division— Whether authorised. 
— A trustee was directed to divide the testator*s 
estate amongst the testator^s first cousins, as he, in 
his uncontrolled discretion, might think proper, by 
dividing the. whole equally among them, or between 
two or more, or giving the whole to any one for 
such estates and interests, and subject to such con- 
ditions and limitations as he should think proper : 
Held, that the trustee had only a power of selecting 
the objects, but that he must divide the estate in 
equal shares if he appointed to more than one. 
Ward V. Tyrrdl, 3^ Law Tim. Rep. 279. 

POWER. — Appointment— Agreement to distribute 
amongst persons not objects of pttwer— Fraud upon the 
power. — Where a donee executed her power in 
fiivour of an object of the power upon the under- 
standing that the appointee should hold the fimd on 
trust as to part for persons not objects of the power : 
Held, that the appointment was a fraud upon the 
power, and void (Tucker v. Sanger, M'CIe. 425, 
cited as an authority for the validity of ftuch au ap- 
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piintmcnt, observed upon). Birley v. BirZ^, 31 Law 
Tim. Rep. 160. 

PUBLIC COMPANY.— Winding up — Repre- 
sentative of creditors — His ritjH to attend prficeedings 
— Contrihtaorie»—TheJoint'Stoch Companies Winding 
up Amendment Act, 1867, 20 fi- 21 Vie, c. 78. — Ati 
order having been made to wind up a company, a 
representative of the creditors of the company was 
duly appointed under s. 1 of the Act 20 & 21 Vie. 
c, 78. When the master was about' to settle the list 
of contributories, the representative applied to be at 
liberty to attend that proceeding, but the master 
refused the application. He then appealed to the 
Master of the Rolls, who considered that the repre- 
sentative was entitled to be present. Upon appeal 
by the official manager: Held (confirming his 
Honour's decision), that the representative of the 
creditors was interested in watching the settlement 
of the list, both as to striking off and putting on 
names, and was, therefore, entitled to be present. Be 
The Mexican and South American Mining Company^ 
81 Law Tim. Rep. 160. 

- SPECIFIC PERFORMANCE.— Coiwwfcration— 
Nudum fiacftiw.— Where there is an agreement to 
transfer property in consideration of the transferee's 
agreement to do something, or to undertake some 
liability, that is a complete agreement. The case of 
Ilaigh V. Brooks (2 Per. & Dav. 477) is an authority 
that the giving up of something, though its value 
was uncertain, is a good consideration for an agree* 
mcnt 'to guarantee the transferror from subsequent 
liability. In the following case it appeared that 
the plaintiff agreed to transfer to the defendant ten 
shares in a railway company, on which nothing had 
been paid, and defendant agreed to accept the transfer, 
and indemnify the plaintiff from future calls. Bill 
by the plaintiff for specific performance. Demurrer 
by the defendant, which was allowed by the Master 
of the Rolls on the ground of no consideration, but 
was over-ruled on appeal. Cheale v. Kenward^ 6 
Week. Rep. 810 ; 81 L. T. R. 328. 

SOIACTTOB,, -- Partnership — Dissolution of -- 
" GoodwiW — Difference between the ^^goodwiU^^ of a 
trade and of a professional practice. — The goodwill 
of a trade is the amount which a person is willing to 
give for the chance of his being able to keep the 
business connected with the place where it is carried 
on, but goodwill is distinct from the profits of a 
business : the term *^ goodwill," is inappKcable to a 
professional practice which has no local existence, 
but is merely personal. An agreement to sell the 
goodwill of a professional practice, without any 
further stipulation or fixing the price, is not capable 
of specific performance. Austen v. J3oys, 6 Week. 
Rep. 729. 
SOLICITOR AND CLIENT.— PurcAam hy per- 



son in eonfdentialposiikm — InadoquaU eoKsideration — 
Evidence of vahe-^F^raud— Onus probandir— Lapse of 
time •*— Acquiescence — Costs.^^ A purchase of real 
estate by a solicitor from hif cKent set aside, with 
costs, after an interval of upwards of twenty yean, 
upon the ground of unfaur dealing and suppreasion of 
facts which ought to hiTve been disdcls^ upon the 
part of tiie solicitor. Qredey y. Mousley, 6 Week. 
Rep. 807, 

SOLICITOR AND CLIENT.— Attachment^ 
CostS'-'-^iicitor acting for both vendor and purchtuer 
— ^Fat/are to pay purchase money, no good title being 
made. — Lands having been ordered by the oourt to 
be sold by private coptract, an applic&tioB was made 
by an illiterate person to the vendor's solicitor, who 
had the conduct of the sale, to become a purchaser 
of part of the premises ; and a conditional contract 
was entered into, whereby the vendor agreed to sell, 
and the purchaser to purchase the premises for JEIOO. 
The purchaser also agreed, at his own expense, to . 
obtain an order of the court confinpingthe sale, and, 
in default, that the vendor might obtain such an 
order at his (the purchaser's) expense. On the same 
day the purchaser gave a written retainer to the 
vendor's solicitor to act as his attorney. The pur- 
chaser was a marksman, and both the above instru- 
ments were witnessed by the same solicitor. After- 
wards, an order was obtained confirming the pur- 
chase, and ordering pajrment of the money. The 
purchaser, afler the contract, finding that a good 
title could not be made to the premises, failed to pay 
the purchase money, whereupon another order was 
obtained for pi^yment, in de&ult of which the pur- 
Chaser was attached, and committed to prison. On 
motion to set aside the attachment, the vendors and 
their solicitors, opposed the application. The court 
ordered the attachment to be set aside, and the 
prisoner to be discharged, the agreement, to be can- 
celled, and the costs of the prisoner throughout the 
prOceedinga, and of all parties on the motion, to be 
paid by the solicitor. Bromage v. Davia, 81 Isw 
Tim. Ret>. 280. 

TRAD^-MAVK.— Custom of trade— Foreign com- 
pany — Injunction, — ^An alien may sue in this country 
to restrain the fhiuduloit appropriation of his trade- 
mark, although the goods to which such trade-murk 
applies are not usually sold by hini in this country. 
The Collins Company Y.Jleeves, 6 Week. Rep. 717. 

TKUSTEEB.—Re-imbursement—Lienon deeds—No 
sale directed, — ^Trustees for building a chapel, having 
expended thereon money borrowed on their own 
security, with a deposit of the chapel deeds made on 
their own * authority, have been compelled to 
repay the amount: Held, to have a lien on the 
deeds, but not to be entitled to a sale of the property 
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to letmbime thdr ontky. Darks t. WUUamatm^ 6 
Wedc Bep. 824. 

WILL.— Deoejft'n^ o/ dmm in fie — Dying under 
tweniy-cne^ and without ufue.— A testator devised 
lands in fee, but declared, in effect, that if the devisee 
^ed under twenty-one years of age, and withoat 
issue, the lands should go over. The ultimate devise 
after Uie gift oyer was to a charity, and Toid under 
the Mortmain Act. The devisee died under sge, and 
without issue : Held, on authority of Doe d. Bloom- 
field T. Eyre (6 C. B. 746), that the prior devise ui 
fee was derested. Rchineon t. Wood, 31 Law Tim, 
Bep. 311. 

WILL.— CoiMlnfcffoa— •» Heire »» eoneirued " ekU- 
dren,*^ — A devise of freehold property to several 
persons for life, and, after the death of the survivor, 
the property to he sold, and the proceeds to be 
divided'equally amongst their " several heirs," share 
and share alike : Held, to be gift to the children of 
the seTeral tenant! for life. BuU t. Comberbaek, 31 
Law Tim. Bep. 324. 

WILL. — Construction — Ademption — Transfer of 
stoci:.— Where a testator gives a sum of stock, which, 
after the date of his will, is transferred into his own 
name, and so stands at the time of his death, that is 
no ademption. Where a sum of stock standing in a 
testator's name at the time he makes his will is 
afterwards sold out by him, and cannot be fturther 
traced, that operates as an ademption. Ademption 
is a destruction or cesser of existence of the thing 
given. Lee v. Lee, 6 Week. Rep. 846. 

WILL. — Construetion^Vested interest— Oi/t to 
ekildren equally on attaining 2I.^Where there is a 
gift of diyidends to one for life, and after his death 
the whole principal to be paid and divided between 
and amongst bis children, in equal shares, on their 
i^^speetirely attaining the age of 21 years, those only 
who attain 21 take, ruz WUUams r. Long^ 6 Week, 
Bep. 819. 

WILL. — Repair^^Good re/Nitr<-rif<lfisum-Aoics0->*« 

FarsS'JniUdings — Tenant fir l^fe and remainderman, — 

A testator directs his trustees, out of the rente and 

profits of hia estate, to keep the mansion-house and 

messuages in good repair, and, if necessary, to rebufld 

any farm building from time to time. The buOdinga 

behig in a dilapidated state at the testator's deaUi^a 

question arises between the tenants for life and those 

in remainder as to the constru^mi of the will in this 

respect: Held, that the mansion-house and meS" 

suages most be repaired out of the annual rents aind 

profits. That the rebuildmg applies to fium-houses, 

and tJien only in case of their being incapable 6f 

repair, or in case of the expense of rebuilding being 

no greater — regard being; had to the nature, age, di« 

mension, and structure'^ than the cost of putting 

them into g^ood repair. Codbe y. CHolmondeku, 6 

Week. Rep. 802. 



XQurrr practicb. 

ADDING TO DECREE.— 16 j- 16 Vie. e. 86, «. 
64— 20rt Order of im October, Wbi-^Mortgagee— 
Annual ruto.— Where a4eeree for account has been 
made against a mortgagee in possession, without a 
direction for annual rests, the court has no power 
under the 54th section of 16 &'l6 Vic. c. 86, or 20th - 
Order of 16th October, 1852, to add to the decree in 
Chancery, by directing annual rests. Observations 
of Turner, L. J., as to the principles on which the 
court proceeds in directing annual rests against a 
mortgagee. Nelson v. Booth, 6 Week. Bep. 846. 

ATTACHMENT.— PKoO^ fivm arreK.— An 
attorney and solicitor being in contempt for non- 
payment of money into court under an order in 
Chancery, was arrested under an attachment when on 
his direct road to attend an appointment at the 
Insolvent Debtors* Court on behalf of an insolyent 
petitioner, for whom he was acting as attorney. He 
had^also other appointments, one of which was to 
attend at the master's offices: Held, that the arrest 
was improper, and Uiat the prisoner must be 
discharged. Eyre v. Barrow, 81 Law: Tim. Bep. 
281, 

COSTS.— -^^ between Crown and private Ktigant-^ 
Although there is a generally received opinion that 
thje Attomey-Genersl neither pays nor receives costs, 
yet there is no rule upon the subject ; and where, 
upon a principle of justice, the parties engaged in ^ 
litigation with the Crown haye a right to recover 
their costs, the court will decree accordingly. The 
Attorney-General v. Hanmer, 6 Week, Bep. 804. 

EVIDENCE.— 4/^eit witness-^Cross examina^ 
Hen— Attendance in London — Special examiner. — ^A 
witness .who has made an aflLdayit has no right to 
insist upon having his cross-examination taken at the 
place where- the affidavit has been made, it bdng in 
the discretion pf the court to excuse his attendance 
for ' cross-examination in London. Such witness 
should communicate with the party on whose behalT 
the affidavit has been^made, throwing upon him the 
duty of applying for a special examiner. Townsend 
Y. Williams, 6 Week. Bep. 784: 

EVIDENCE. — Subpoena duces tecum -^ After 
evidence is closed. — Where the examination of a 
witness is closed, and it is necessary that he shoidd 
produce certain books, &c., at the hearing, the court 
may require him to do so by a subpoena duces teeum,. 
An application f&r subpoena duces tecum may bo. 
made before the hearing. Torley y. Jerram, 6 
Week. Bep. 784. 

INJUNCTION.— 16 a- 16 Vict. e. 86, «. 68— 
Mo^onfor injunctunk-r-Affidavit of mmte.— Since the 
new Statute, which prescribes 4he praetioe vrith 
respect to motions &r i^jjunction to stay proceedii^ 
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at law, the court will not dispense with an affidavit 
of merits hy plaintiff, though he allege that he has 
no actual knowledge of the ftets stated in the hilL 
MolUa T. EneqiiiH, 31 Law Tim. Rep. 279. 

PATENT.-— Zeaw to pkad nutti^ of a pairnU m 
odtba onUeeme to we. — ^To an action by a patentee' 
upon a license for the use of his patent, the licensee 
may not plead that the patent is Yoid for want of 
utiHty or noyelty, the contract between them not 
being for the exclusiye use of the patent Sessemoii 
T. Wright, 6 Week. Rep. 719. 

PRO CONFBSSO.— roibfi^ W«— 79A Order of 
Matfi 1 845 — Filing interrogatories— Notice in Gasette. 
^-For the purpose of taking a bill pro confeuo 
against a defendant whom it is impossible to serve, 
and for whom an appearance had been entered, 
interrogatories were directed to be filed and adyer- 
tised in the GauUe, with notice to the defendant 
pursuant to the 79th Order of May, 1845. Baker y. 
Dean. 6 Week. Rep. 719. 

PRODUCTION OF DOCUMENTS.— Af<»t^^« 
deedr-SoiUcHor and dienf.— The following' case shows 
that the general rule, to the effect that a mortgigee 
b not bound to show or part with his mortgage deed 
amil the mortgage debt is paid off, is not without an 
exception. Thus, in a suit to set aside a mortgage 
deed, as having been obtained by the mortgagee 
und.er circud&stances of pressure and surprise, which 
alleged circumstances were, howeyer, denied by the 
answer of the mortgagee, the court, upon motion, 
ordered the production of the mortgage deed, it 
appearing that the mortgagee was a solicitor, and 
that he had been the mortgagor's only professional 
adviser in the transaction of the mortgage. Davie 
y. Parry, 27-L. J. Ch. 294. 

RAILWAY COMPANY.— Paym«itott<o/cottrf^ 
CostM, — ^A railway comnany paid purchase money into 
court under the Lands ClaXises Consolidation Act, and 
a person absolutely entitled to a portion of the fhnd, 
under £300 in vidue petitions for payment out of 
such part, and asks costs against the company, the 
company resisting the payment of the costs on the 
ground that the application ought to haycbeen made 
in chambers : Held, that the application was rightly 
made by petition, of which the company must pay 
the costs, fy re Clark's Devisees, 6 Week. Rep. 812. 

REHEARING.— 5/>«ct>Ec performance— Beferenee 
of title. — An order had been made oh a daim on 
affidayit of seryice for specific performance without 
any reference as to title. The defendant attended 
at the registrar's office to settle the minutes, without 
objecting to the. omission. After the order was 
drawn up defendant moyed for a rehearing, and to 
amend the order by directing an inquiiy as to title, 
and the order was made accordingly. Hughes y. 
Jones, 6 Week. Rep. 763. 



TRAVERSING NOTE.— AMOaM 
An order for substituted service of a trayeniAg note 
will be drawn u^, though it is not ihown that the 
defendant is within the jurisdietioii. Hunt t. 
Niblett, 27 L. J. Ch. 295. 

OOmCOH LAW. 

APPRENTICE.— 4j9>r<jaicei^ indeninre^^Voia 
under statute 8 Anne, c. 9, s. 89—/. 0, U.— Con- 
sideration.— The defendant, about to apprentice hia 
son, applied to plaintiff for that purpose, who told 
him he would take the son for a premium of £40. 
The defendant stated that a charitable society would 
pay a premium of £20, but that a larger sum must 
not appear in the apprenticeship deed. Eyentually 
it was agreed that defendant should get the £20 
from the charity, which was done, and the money 
paid to the plaintiff; at the same time defendant 
gaye four I. O. U.'s of £6 each to the plaintiff for 
the balance of the premium. The indenture when 
prepared stated that £20 was the jconsideration- 
money for the apprenticeship. It was executed 
both by plaintiff u&d defendant. The son entered 
into and seryed his apprenticeship, being boarded 
and lodged by plaintiff throughout the term. Sub- 
sequently there were deahngs between plaintiff and 
defendant, and the four I. O. U.*8, on a balancing of 
accounts between them, were handed oyer to the 
defendant, who gaye plsSnCiff an I. O. U. for the 
amount remaining due. The plaintiff brought hia 
action to recoyer, on an account stated, the amount 
of the I. O. U. At the trial the learned judge 
directed the jury that the indenti)res were yoid 
under 8 Anne, c. 9, s. 89, for not expressing the 
full connderation money ; but that if the consideration 
for the I. O. U. on which the action was brought 
was the execution of the indentures, then, notwith- 
standing they might be yoid, such execution was a 
sufficient coinsideration for the defendant*s promise, 
and the plaintiff would be entitled to recoyer : Hdd, 
by WiUes andByles, J. J. Williams, J. dissentiente), 
that the judge rightly directed the jury, and that 
the plaintiff was entitled to recoyer. WesUake ▼. 
Adams, 81 Law Tim. Rep. 816. 

ASSIGNMENT.—- Jfoncy Aa<f andreceived^Trover 
— Assignment for heneft of creditors— General u>ords 
— Grant of policy of assurance — Measure of damages. 
The following case shows that a man may conyey 
an equitable interest which will the effectual in 
equity only, and at the same time assign the deeda 
rdating' thereto, which will then pass at law : — ^A., 
being possessed of a policy of assurance on his own life, 
while the same is subsisting, assigns to B. and C, 
for the benefit of his creditors, all his goods, &c., 
and all his estate and effects, &c., together with all 
writings : Held, affirming the judgment of the court 
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bciow, thftt the^woidi used paned the entirriiiteTett 
in the policy to B. and C, the eqmtable interest 
pawing by the genend words, tnd Uie deed and 1^ 
interest by the gnmt of the writings. Wat$(m y; 
ATXMa, 6 Week. Rep. 721. 

ATTORNEY AND CLIENT. ^ Zessor and 
le$$ee^LiabUihf of third party io aUomey—Emdenct, 
— ^Although ordinarily, notwithstanding that it is 
understood that the attorney of the lessor or mort- 
gagee, who prepares the lease or mortgage, is to be 
paid by Uie lessee or the mortgsgor, the latter will 
not be liable direetly to the attemey, slight evidence 
will suffice to render them so ; aa if he reeeiyes his 
instructions directly from the proposed lessee 
or mortgagor ; and this q^lies, eren although the 
agreement has proTcd abortiTe through defect 
in the title of the lessor, and although in a written 
ajpreement for the lease the nam^ of another party 
18 introduced as the proposed lessee, at the desire of 
the real principal ; and any eridtoce that tends to 
show who is the real prindpd^ and has xeaDy 
employed the attorney in the particular matter 
(although the general attorney of the lessor or 
mortgagee), is admissible. SmUh r. Ctegg^ 27 L. J. 
Ex. 800. • 

CARRIER.-— Xta5tKl^ ofraOwoff eompaniufir ihe 
hm of goodt heyond <As UmiU of (hmr Km.— The 
following is an important decision as to the liabili^ 
of a railway company accepting goods to be carried 
beyond the limits of their line ; it was contended 
that they only undertook to forward, and not to carry 
the goo Js ; but the court did not adopt this yiew. 
It appeared that goods were deliyered to a railway 
company to be conveyed from Penzance to Wolyer- 
hampton, a place beyond the liinits of the company's 
Hue, and with whid^ it had no communication: 
Held, that the court (having the same power as a 
jury) might and would infer a contract to carry the 
whole distance, although the goods were directed to 
be conveyed part of the way by sea, and by a 
dHTereut route to that which would have been 
adopted by the company if no such direction had 
been given. WUby v. The West Cornwall Raihoay 
Company^ 27 L. J. Ex. 181. 

CARRIERS. — Railway company—Loss of parcel 
~-^oint bailment — Action by joint baUors,—A box, 
itself the property of one of two plaintiffs, containing 
jewellery and vduables, the property of both the 
plaintifib, was delivered by. a servant, under instruc- 
tions from the plaintifis, to a railway company. It 
was addressed to one of the plaintiffs only, at a 
qwdfied place. The box never reached its destina- 
tion. The plaintiffs sued the company jointly to 
recover the value of the property so lost; Held, 
that there was evidence of a joint contract by the 
two plaintiffs with the company, and, therefore, 



that the action was well brought by the two jointiy. 
John and George Metcalfe v. The London^ Brighton^ 
and SoM Codst Railway Company^ 81 Law Tim. 
Rep. 168. 

CARRIERS.— Jc(ioa/or lass of goods hy a railway 
company— Ptea^ that (he nature of the goods was not 
disclosed— Replication^ that the goods were lost throng^ 
Uie felonious acts of the company's servants, — Goods 
were delivered to a railway company at a statum 
on their line, and were delivered by one of their 
servants at the hotel where the plaintiiBr was staying. 
The lock of the box appeared to have been picked, 
and a hot of jewels had been taken out: Held, that 
it is not sufficient to show that all the &cU are 
eopsistent with a felony having been committed by 
tiie company's servants, but that there must be 
something inconsLstent with a felony having been 
committed by some one else, and that there was no 
cvidcnee to go to a jury in support of the replication. 
MaeaVe v. London and Bri^ton^ ^., Railway Com- 
pemy, 81 Law TSm. Rep. 166. 

CARRIERS.— £o«f qf goods-^AcHon by consignee 
or by consignor ^StatuU of Frauds.— The 17th 
section of the Statute of Frauds, 29 Car. 2, c 8, 
provides that no action for the price of imy goods, 
wares, or merchandises for. the price of £10 sterlmg 
or upwards, shall be allowed to be good, except the 
buyer shall first accept part of the goods so sold, 
and actually receive the same, or, secondly, shall 
give something in earnest to bind the bargam or fai 
part of payment, or, thirdly, unless some memoran- 
dum or note in writing of the said bargain be made 
and signed by the parties to be charged with such 
contract, or their agents thereunto lawfuDy author- 
ised. This, therefore, is a clear enactment that if 
the goods exceed £10 in value, one of three things 
must happen to make the contract good; not that 
the contract is originally void, for, if at any time one 
of the three things happens, the contract becomes 
binding. Mr. Baron Martin is reported to have said 
in Hunt v. Hecht (22 L. J. Ex. 293), that there is 
no acceptance, unless the purchaser has exercised 
his option, or has done somethiz^ that has deprived 
him of his option. This was acted in the 
following case, where it appeared that A. agreed 
with B. by a verbal contract for the purchase of 
goods exceeding the value of £10, to be sent to A. 
by the B. and E. Railway. The goods were sent to 
the B. and E. Railway by B., addressed to A., and 
were lost during their conveyance : Held, that A. 
could not sue jthe railway company, because the 
contract, being verbal, there had been nothing to 
satisfy the 17th section of the Statute of Frauds, the 
delivery to the railway comj^y being no delivery 
to the purchaser ; that the property therefore had 
not passed^ and B., not A., was the party to sue. 
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Coamhi T. The Bristol and Exeter RaHway CompoKff^ 
6 Week. Bep. 726. 

CAItBIER.— £ia&i% of for f^ony by servants^ 
Ne^Ugenteo-r-Carrienf notice — Carrier^ Aet^ 1 WUL 
4« tf. 68.-— In eases within the carriers* notice, the 
carrier is not liable for the fdonioas acts of his 
senrants, without gross negligence on his part ; but. 
felony by his servants is alone a good answer to a 
defence by him under the Carriers* Act, 1 Will. 4, 
c 68 (Butt V. the Great Western Bailway Company, 
11 Cw^ B. Rep. 140; 20 L. J. Rep. C. P. 241, 
explained). A mere suspicion that the loss arose 
from felony by the carriers^ servants is not sufficient : 
it must b^ proved. The Great Weetem SaUway 
Conqtany^ appeUanter. BmeU^ reepondent^ 27 L. J. 
C.P.201. 

CARRIERS.— Raiheay and Canal Traffie Act^ 
1854, 8. 7.— By the 17 k 18 Yic. e. 81, s. 7, no 
special contract between a railway oompaiiy and any 
other parties, respeetmg the receiving, forwarding, 
or delivering of any animals, articles, goods, or 
things as in the statute referred to shall be binding 
upon or affect any such patty, unless the same be 
signed by him, or by the person delivering such 
animals, articles, goods, or things respectively for 
earriage. A person delivered marbles for carriage 
to a ndlway company, »nd signed an order to them 
to forward the marbles uninsured : Held (dissentiente 
Erie, J.), that the order was not evidence of a 
special contract under 17 k 18 Yic c. 81, s. 7, that 
the company would ndt be responsible for loss to 
marbles unless insured. The conditions which 
railway companies 'may make under s. 7 of 17 £t 18 - 
Vie. c. 81, with respect to the receiving, forwi^ng, 
and delivering-of goods, are special contracts wit|iin 
th2t section, and therefore require signature: Peek 
Y. StaffordMre Bailway Company^ 6 Week. Rep. 

COin^RACr.-- PfeadMi^--ilmayMtt---Om^ 
fiofi.— The courts will not inquire into the adequacy 
of the consideration' of a contract In Haigh v. 
Broots (10 Ad. Ae JBU. 802 ; 9 L. J. Rep. Q. B. 99), 
it was held, that the giving up s; piece (^ paper of no 
value was a oonsiderstion for the payment of a large 
. jium. In the following case the dedsration stated 
thai in consideration that the plaintiff would consent 
to the defendants retaining possession of two bills 
of exchange, to whisk the plaintiff 'was entitled, th^ 
defendant promise^ if he should succeed in getting 
them discounted, to pay thelprooeeds to S. Averment^ 
that defendant succeeded in getting them discounted. 
Breach, that he did not pay the proceeds to S. : 
Held, on motion to arrest the judgment, that a 
sufficient consideratioQ appeared for the defendant's 
promise. Hart v. Milee, 27 L. J. C. P. 218. 
-CONTRACT.— ^oocif eold by eampk^WarraiUy 



— QmenqfiiM of parL^On the lale of aa artkle 
used in a pertain manufacture by a person not the 
manufooturer or original producer, and who sdls it 
by sample, the purchaser carrying on. a partioilar 
manufacture in which the article is used, SeaMe^ 
there is no implied warranty that the article is fit to 
be used m that manufiietnre, even althoqgb the 
sample was found to be-so; and the only under- 
taking is that the sample was fairly taken from tke 
bulk ; but it is no defence in an aeti<m for the price, 
that a portion of the bulk turned out whdlfy unfit 
for the manufacture, for non-eonstant that th^ bulk 
generally will be so, or that, even if it is so, the smpie 
was unfiurly taken. Sayere v. TkeLoadomemd Jjr- 
ndngham Flint Okue- and AUmU Qm^pany, 27 L* J . 
Ex. 294. 

CONTRACT.— SealK/^ of Fraude^Lidbaity of 
bnJcer for undieehiod prineipai-^UBoye' ^ trade 
inadmitsibU to vary eontra^^Evidonee.—Tbt plain- 
tiff employed Thomas ft Moore, brokers, to sell oil 
for him, and one Schenek employed Dale, Morgan, 
k Company, brokers (the defendanU) to buy oil for 
him. The dealing took place between the broken i 
and Dale, Moigan, k Company gave a sold note 
signed by them in these terms, *' Sold for Thomas 
k Moore to our pruicipals, &c'^ Thomas k Moore 
enteM in their book, '^Sold to Dale, Morgan, k 
Company ftir account of the phdntiff, kc.^ Dale, 
Morgan, ft Company did wt disdose their principal 
till an unreasoilable time after the contract, and 
when he had become insolvent. In an action by the 
plaintiff against Dak, Morgan, ft.^Co., as vendees, 
for not aeeepting the oil, evidence was admitted that, 
by the usage of the trade, whenever a broker 
purchased widurat disclosing the name of his 
principal, he mi^t be held liable as the purchaser : 
Held, per Cockbum, C. J., and WilKams and 
Crowder, J, J. (affirming the judgment of the 
Queen*s Bench), that stfch evidence of the ussge of 
trade was properly admitted: Held, per Martin, B., 
and Willes, J., that such evidence was insdraia- 
sible, as it varied the written, eontraet: Held, 
also, per Cockbum, C. J., and Williams .and 
Crowder, J. J., that there was a sufficient memo- 
randum of the contract to satisfy the Statute of 
Frauds to bind the defendanta as principals : Held, 
per Mairtin, R, and Willes, J., that there was not. 
Bun^frey v. Dale, 81' ^w Tim. Rep. S28. 

COPYRIGHT IN DESIGNS ACT.^^ *• 6 Vie. 
e. 10(y-^Begi$tration tmdier.-^Held, a sufficient com* 
pliance with the terms of the above act to deposit 
with the registrar tf designs one of the articles 
itself to which the registered desigi^ is applied, 
instead of a copy thereof on paper. The court 
reflitod to grant a perpetual injunction to restrain 
the'uae of a copypght design, except tipon the 
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tcnns of preriooaly putting the plunttir to the proof 
of hit rightst law. N&rton y.NichoiU, 81 L.T.R. 282. 
COVENANT.— iiviuitii^ wiOk f^ kmd^LktbUUy 
o/iuuignee on covenant not naming oaignM to repair 
andyieid up in repair ^-Aemgnee eiA-ktting to ktmir 
mnder similar cooenante — SgrntahU pleaofeet-offor 
^hremty of aeiian.— -The foUowiBg^caae it one of con- 
adenble importuce, afreeting, at it doet, the dittiod- 
tion taken bj Lord Coke, in hit report of Bpencer*t 
Cate« at to the liability or not txf aa attignee on a 
eorenaat in whichheitnot named. It it a pity that 
it it doabtftd whether thedecinon it to be contidered 
at appljpsig generally, or to be eonlined to catet 
iiiqilar in cirenmttaneet. The narrow pcnnt ndted 
wat, whether an attignee, not. named, it bound in re- 
ipect of a oorenant to repair a new building cove- 
nanted to be boflt on the demited knd. The firtt 
letolntion in Spencer*t Gate (6 Cokeys Bep. 16) 
would prevent the attigneet from being bound, th^ 
I^ttee not having covenanted for hit attignt. The 
ttate of the anthoritiet in quet^n leemt to be thit : 
thiat the pretumption that the eovenant thould run 
with the land, if the attignee vrere named, doet not 
arite where he it not named, tnd^ the thing wat not 
M. e$m at the time of the making of the covenant 
That it laid down in Speneer*t Gate. The tame it 
to be found in Com. Dig. tit *' Covoiant,**. C., 9, 
dting Speneer't Gate, tnd Jonet*t Bepoitt, 223, 
whidi, however, doet not tnpport the doiolrine. It 
it not found hi BolL Abr. It it m Ym. Abr. tit 
** Covenant,**- L., where, however, Moore, p. 169, 
it cited at-ettablithmgthetame, when, in truth, it 
ettaUidiet jutt the contrary. It it negatively tane- 
tioned fay the tOence of the author and editort of 
8lnith*jp Leading Catet, and.it it cited in the note to 
Bally V. Wellt (8 Wilt. 26), where, however, it wat 
inapplicable, lliere the quettion wat, if the attignee 
tf the reveraioki wat. bound, which dependt upon a 
different contiderttionv Jn 1 Wmt. Saund. 241 a.^ 
and in Shep, Toudi. 180, it it thut put: *'If the 
lettee eovenanted for himtel^ or for himtelf, hit 
ezeeuton ind adminittratort only, not mentioning 
attignt, to bund a new houte upon the land, the 
attignee it not bound." The editor adds: ^'becaute 
he it not named." In page 179, Spencer's Gate it 
dted: but the cate pntitof a new house. A similar 
remark applies to the cate in Grp. Jac 125, where a 
eovenant to build de novo* is called collateral ; but it 
may be not unreasonably said, that to build a new 
house doet not extend to the support of the thing 
demised. Indeed, Lord Coke thought it waste (Go. 
Litt 68 a.). On the other hand, Moore, 159, pi. 800, 
which is evidently Speneer*s Case, though the date is 
later, gives the decision the other way. The explana- 
tion may be that Lord Coke has reported a variety of 
argumenta and opmioiis expressed, while Moore 



gives the ultimate decision. Smith y. Arnold (9 
Balk. 4), it directly the contrary^* and, in Bally v. 
Wells the contrary is stated to be the law. No 
reason it given for the alleged difference between 
cases where the assignee is, and where he is not, 
napied.' On the contrary, tlie reason given for bind- 
ing, in any cate, ah assignee not named — namely, 
that he takes the benefit and the burthen — seems 
equally to apply to both cases. Acting on these 
views, the Court of Exchequer hat modified, if not 
whoUy abrogated. Lord Goke*t ditdnction, holding, 
that on a covenant by lettee, not naming attignt, to 
repair and yield up in repair all buildingt and erec- 
tiont, an atsignie it liable in respect of the non-re- 
pair of buildingt erected during the term. In. an 
action by the reversioner on such a covenant, a plea, 
by way of equitable defence, that the defendant had 
re-demised the premises to the plaintiff for the re- 
sidue of the term, wanting thirty dajrs, under a 
similar covenant, the defendant finding timber, &c., 
for repairs— averments, that he had found such 
timber, that the plaintiff broke the covenant, and 
th^t the non-repair sued for was the same non- 
repair, and that the damages were identical: was 
held bad, either at a plea of equitable tet-off, or at a 
legal defence by way of avoidance of circuity of ac- 
tion; because, notwithstanding the express aUegttions 
of the plea, it was manifest upon the pleadings that 
the covenants of the parties di^ered as to the dura- 
tion of the time over which they extended, and also 
as to the degree of liability they respectively imposed, 
BO that it was impossible that the measure of damages 
could in each case be the same. MinshuU v. Oakes^ 
27 L. J. Ex. 194. 

EASFMESTS.—'Apparent and continuous— LtgJite 
and ways — ImpUed grants — Contiguous tenements held 
under the same title—Grant from original owner — 
Condition of (A« premises at the titne of grant- — 
Although the occupiers of contiguous tenements, 
held under one title, may sometimes set up implied^ 
gtants, from tiie original owner, of easements not 
expressly mentioned, this only applies to such ease- 
ments as are apparent tod continuous, that is to say, 
clearly indicated by the condition of the premises at 
the time of the division of title, and i£ the premises 
are then unfinished, and the buildings are in a 
skeleton state, so that though there are openings 
left in the walls, it is uncertain for what purpose 
they are intended, whether as doors or windows, and 
if as doors, then in what direction and to. what exten£ 
the ways thereto are designed to be used, there 
will be no such implied grants, the easements not 
being apparent and continuous ; and a plan attached 
to the grants, if it leave at matter equally uncertsin, 
will not aid the implication. Olave y. Harding^ 
27 L. J. Ex, 286. 
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INSURANCE.— Zt/e poliey^Recital of statement 
as to party's health and age — Representation — War- 
ranty,— A policy of insurance under seal, afler 
reciting that Uie plaintiffii were interested in the 
life of J., and had delivered to the defendants, an 
insurance company, a proposal for insurance therein, 
whereby it was declared Uiat J. was of a certain age, 
and was not subject to certain diseases, and that the 
defendants had thereupon undertaken the proposed 
assurance, subject to the terms and conditions 
therein and thereunder expressed, and that the 
plaintiffs had paid a certain premium, witnessed that 
the defendants agreed that if J. died within the 
year, or within any year for which the plaintiift had 
paid the premium, the property of the company 
should be liable to pay the sum insured. The policy 
contained certain provisoes, and terms, and conditions 
in the usual form were added midemeath.it. J. 
was subject to certain diseases^ which the plaintifls 
in their proposal stated he was not, but the plaintifi 
did not know it until after J.^s death : Held, that 
the plaintiflfk were nevertheless entitled to recover 
the sum assured, As it was not a condition precedent 
to their right to have the contract fulfilled that their 
statement respecting J.*s health should be true. 
WheeUon v. Hardisty^ 27 L. J. Q. B. 241. 

LIBEL. — Slander — Privileged eommunicaiion — 
Express malice — Evidence — Words spoken after 
publication of the libel — Pleading — Innuendo^-Oommon 
Law Procedure Act^ 1852, s. 61. — Under section 
61 of the Common Law Procedure Act, 1852, it is 
not necessary in a declaration for libel or slander 
that there should be any' colloquium ; but the 
plaintiff may set out the words, and put any con- 
struction he -pleases upon them. Where the libel 
upon which the action is brought is. a privileged 
communication, it is allowable to give in evidence 
statements made by the defendant on an occasion 
subsequent to the publication of the libel, which 
statements tend to show malice in the defendant 
towards the plaintiff; but the judge ought to c411 
the attention .of the juiy to the distance of time 
which had elapsed before the subsequent statements, 
and to caution them that those statements might 
have referred to some other matter, and that they 
might therefore not be any proof of malice at' the 
time of publication ofthe libel. Hemmings v. Gasson, 
27 L. J. Q. B. 252. 

MASTER AND SERY Aim. —Incompetency of 
servant— Dismissal for want of skill, — If a skilled 
person undertakes » service which requires the 
exercise of his skill, there is an implied warranty 
on his part that he possesses the ridll requisite to 
perform the task ; and if he does not possess it, the 
employer may dismiss him before the expiration of 
the period for which he was engaged without 



incurring any liability. Harmer v. ComeliouSf 
6 Week. Rep. 749. 

MUNICIPAL CORPORATION ACT.— iJm- 
sion of burgess lists — Mandamus to succeeding mayor 
and assessor to perform the duties of preceding mayor 
and assessors.— By the 5 & 6 Wm. 4, c. 76, s. 18, 
the mayor and assessors in every borough, to be 
chosen annually, are required to hold a court for 
the purpose of revising the list of burgesses at some 
time between the 1st and the 15th days of October 
in every year, with power under s. 18 to adjourn 
such court to any day not later than the 15th day 
of October. But if such mayor and assessors negleet 
or omit to make such a revision of the burgesB 
list : Hdd, affirming the decision of the Court of 
Queen's Bench (dissentientibos Crowder and Wil- 
liams, J. J.), that such court has power to grant a 
mandamus to the succeeding mayor and assessors, 
oommanding them to hold a court and revise the 
sud lists. The Queen v. The Mayor and Auestors 
of the Borough of Rochester^ 6 Week. Rep. 888. 

MUNICIPAL CORPORATION.— ifor^o^e— 
Money borrowed for oU^ purposes ihan are authorised 
for expenditure of borough fund — > Covenant — 
AcOor^^Municipal Corporations Act^ 5 $* 6 Wm. 4, 
c. 6, % 92; 7 Wm. 4, and 1 Vic. c. 78.— An action 
is maintainable against a municipal eaqK>rati(m 
mentioned in the schedole to the Munidpal Corpo- 
rations Act, 6 k 6 Wm. 4, c. 76, on a covenant 
contained in a deed under their corporate seal, to 
repay money borrowed for a purpose to which they 
are not allowed by the 92nd section to apply the 
borough fbmd, and notwithstanding such covenant 
is contained in a deed by which lands of the corpo- 
ration are mortgaged by the corporation without the 
approbatioi^ ef. the . Lords Commissibners of the 
Treasury, which, by the 94th section, is prohibited. 
It was contended that the 5 & 6 Will. 4, c. 76, s. 94, 
made the deed illegal, but that section, as explained 
by the 6 & 7 Will. 4, c. 104. s. 2, is only a proviso 
that it shall not be lawful to sell, alienate or mort- 
gage lands of the corporation without the approba- 
tion of the Lords of the Treasury ; and although 
the mortgage may be void, stiU the covenant to 
repay the money may be good, even though it be 
contiuned in the same deed. It appeared that the 
mortgage deed, which was under the corporate seal, 
contained a covenant for repayment of the money 
borrowed; the money had been borrowed for a 
purpose other than those to which the borough 
funds are to be applied by 5 & 6 Will. 4, c. 76, 
s. 92; the 94th section of that act prohibits, as 
above stated, mortgage of corporation lands without 
the approbation of the Lords of the Treasury, and 
in this case no such approbation had been obtained : 
Held, that although the mortgage deed might be 
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InTilld, the coTenant was good, and that ao action 
might be maintained on it. Pdyn$ r. Thi Mayor qf 
Bree&n, 81 Law Tim. Bep. 828; 8 Week. Bep. 
801. 

NEGUGEKCE.— Z«t(2er and horrower of chattel, 
dtUki qf-^Aetion agahut Under for damage cauoed by 
dkattel lent^ilaUway eqmpawy-^OoodM earrUd at 
wuioaye rata— No Migaiion on raHway company to 
nppity mean» of reiiumiZ.— The dntiei of gratnitoaa 
loider and borrower of a chattel are, li& tome degree, 
co-relatire. The loan mnit he taken to be for the 
pnrpoee of a beneficial use bj the borrower, and the 
borrower ia not reaponaible for reasonable wear and 
tear, bat he is for negligence, for misuse, for gross* 
want of skill in the use, Mod for anything which may 
be defined as legal fraud. The lender is responsible 
fiir defects in the chattel, with reference to the use 
fiir which he knows the loan is accepted, Qf which 
he b aware, and owing to which diiectly the 
b o rrower is iigured. By the necesssHly implied 
purpose of the loan a dufy is contracted towards the 
borro:wer not to conceal from him those defects, 
known to the lender, which may make the loan 
p^ous.or unprofitable to him. The defendants, 
being common carriers by railway, had two rates of 
carriage, tonnage, and mileage ; and they stipulated 
that goods carried at tfie latter rate should be loaded 
and unloaded by the owners. At a station on thdr 
railway the defendants had a crane, which they used 
to unload heayy goods when they undertook the 
unloading, and of which they allowed the gi^CKoiious 
use to the owners of heavy goodb w«ined at mileage 
rates. Some heayy pieces of stone w^ carried by 
the defendants to the station for H. at the mileage 
rates, and be recdved notice from the defendants 
to remoTC them. He requested the defendant's 
agent that the truck might be brought under the 
erane, and this was done by H. and his two servants, 
assisted by serrants of the defendants. Further 
assistance being necessary to raise a very large peice 
of stone, B., who was not in the employ of H. or the 
defendants, was asked by H. to assist B. did so, 
and the chain of the crane breaking; he was ii\jured, 
and died in consequence. The chain, at Uie time', 
was in an unsafe state to the knowledge of the 
defendants : Held, theje was no duty, with-respect to 
the crane, imposed on the defendants by the contract 
between them, as carriers, and H. as consignee. 
That the only duty was that arising from the contract 
of loan between H.. and the defendants, to which B. 
was no way privy; and therefore, that no action 
oould be maiptained by B.'s administratrix against 
the defendants. Blaekmore, cubmniitratrix v. The 
Bristol and Exeter BaUway Company, 27 L. J. Q. B. 
167. 

SALE OF GOODS.— JBe-safe while in poseession 



qfvendar^r-Ineoloeney of fret vendee^Unpaid vendor 
— lAen—Effeet of'delioery order, -^A. purchased of 
the defendant certain hogsheads of sugar, and gave 
his acceptances, which were i^fterwards dishonoured, 
and were never paid. His name was entered as a 
purchaser of the sqgar in a book kept by the defen- 
dant for that purpose. On the same day the 
plai^tifis purchissed twenty hogsheads of the same 
sugar from A., giving him a bill for the amount, 
end which bill was duly paid by them. At the lime 
of the re- sale A^ gave the plaintifi^ a delivery order 
for the whole, which was handed by the jdaintifil 
to the defendant, who thereupon placed it on his 
file, and entered in the book the names of the 
plaintiffii opposite to the hogsheads which they had 
purchased ; at the same time the plaintiffs handed a 
delivery order of their own to the defendant for two 
hogsheads, and he thereupon gave his usual order 
upon his warehouseman, and the two hogsheads 
were delivered upon payment of the du^ upon them. 
The warehouse was a double-locked bonded, ware- 
house, one key of which was kept by the officer of 
Customs, and the other by the warehouseman of the 
defendant. Four other parcels of the sugar were 
delivered in like manner to the plaintifi^, subse- 
quently to which, and while twelve hogsheads still 
remained in the warehouse, A. became insolvent, 
and the defendant reftised to deliver these twelve 
hogsheads unless the plaintifik would pay for them 
the same amount as A. had undertaken to pay: 
Held, in an action to recover the value of the 
twelve hogsheads of sugar, that the plaintifib were 
entitled to reopver. Peareon t. DdiMoa, 27L. J. 
Q. B. 248. 

SHIPPING.— &it2or*s advance note--Partin ooM, 
and part in cloihee, ^.— If the master of a ship 
delivers to a iisilor an advance note, in which he 
promises to pay to any person who shall advance 
£6 to the sailor, £6 ten days after the sailing of the 
ship, provided the sailor sails in the ship, and an 
outfiter advances part in cash and part in clothes, 
making together the amount named in the note, this 
is equivalent to advancing the whole in money, and 
is a good performance, of the condition of the agree - 
ment (Per Cockbum, C. J., and WiUiams and Byles, 
J. J., dissentiente WUles, J.). Semhle, also, per Cock- 
bum, C. J., that an advance of the money, less 
.discount, would be a performance of the condition. 
M^Kane v. Joynson, 81 Law Tim. iiep. 186. 

STATUTE OF LIMITATIONS-8 fr 4 WHL 
4, c. 27 — Ejectments-Twenty years' adverse possession 
-^Extinguishment of former tiile— Doctrine of remitter. 
^The effect of the Statute' of limitations, 8 & 4 
Will. 4, c. 27, ss. 2, 84, as to land, is that, after 
twenty years* possession adverse to a title, it is 
extinguished, so that it cannot be revived or revested 
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by a re-cqtry after that period, upon the doctrine of 
remitter; because such an application of that 
doctrine requires that the former title should be 
in existence at the time of the re-entry ; and the 
express provision in the statute, that no person shall 
be deemed in possession of lands merely by reason 
of an entry thereon, applies to cases of such re-entry. 
Bramngton v. Llewellyn, 27 L. J. Ex. 297. 

WILL. — Presumption of destruction of animo 
revocandi — Secondary evidence of revocation of— Will 
not found after search, — ^Where a will is last seen in 
the testator^s own possession, and at his death, after 
due search, is not forthcoming, the presumption is, 
that the testator destroyed it himself animo revocandi; 
and the onus lies on the party seeking to 'set-up the 
will to displace this presumption. On the trial of an 
ejectment by heir-at-law against deYi9ee, it appeared 
thlit the testator, in November, 184C^.(being then on 
bad terms with the plaintiff, his eldest son, which 
continued to the spring of 1855). executed a wiU, by 
which he devised his property, real and personal, 
which was considerable, in trust for the defendant, 
his wife, during widowhood, remainder equally to 
his children, excluding the plaintiff, to whom he left 
a smaller specific bequest. In July, 1855, the 
testator gave instructions to B., his solicitor, to 
prepare another will. B. reduced them to writing, 
and submitted accordingly to the testator a draft will, 
and afterwards himself engrossed the will, which' 
was duly executed by testator at B.*s oflSces ; the 
testator then destroyed the instructions and draft 
will, and took the will away with him, saying he 
should probably leave it at his bankers. At the end 
of 1855 testator's eyesight became defective : and 
from October, 1856, up to his death he was unable 
to read. In January, 1856, the plaintiff, having 
been reconciled to the testator, came to live with 
him; and in October, 1856, they left home and 
came to London, to have an operation performed on 
testator's eyes, where he died suddenly, in February, 
1857. After his death, the will of 1846 was found 
open, together with letters and papers of no value, 
in the pocket of a coat he wore daily. The will of 
1855 could not be found, after due search at testator's 
house, his bankets, and elsewhere. Secondary 
evidence was admitted: and B. stated that the 
testator, by the will, gave his dwelling-house, the 
subject of die action, to the defendant, and' demised 
aU his other property, in trust, to different trustees 
from those of the first will, to 0ell and pay the 
defendant an annuity of £300, and the residue 
equally among all his six children ; and that the will 
also contained a clause revoking all former wills: 
Held, first, that secondary evidence of the will of 
1855 was admissible ; and that B.'s evidence satis- 

*4Ctorily showed that the will of 1846 was revoked 



by it. Secondly, that the fact of the second will 
having been last seen in the testator's possession, 
and the ineffectual .search, raised the presumption 
that it had been destroyed by him animo revocandi ; 
that there were no facts sufficient to rebut that 
presumption ; and that the deceased had therefore 
died intestate. Brown v. Brown^ 27 L. J. Q. B. 173. 

COMMON LAW PaAdTCB. 

* ARBJTRXTION.— Arbitrator's award— Enlarge- 
ment of time by a judge — Omission to state (he ground 
in the order, —The C. L. P. Act, 1854 (s. 15), enacts 
that, ^^It shall be lawful for the superior court of 
i^hich such submission, document, or order, is or 
may be made a rule or order, or for any judge 
thereof, for good cause to be stated in the rule of 
order for enlargement, from time to time to enlarge 
the term for making the award." A judge, after 
hearing counsel, made an order for enlarging the 
time. The order, as dravm up, contained no state- 
ment of the cause: Held, that such omission 
amounted to nothing nlore than an irregularity. By 
the submission it was referred to arbitrators to divide 
some land. among several persons. They did not 
give notice of their meetings, but the parties were 
present on severtd occasions, and, after they had come 
to a decision, the two attorneys of the parties united 
in applying for the minutes of their decision, that 
they might together draw up the award. The ofie 
party, being dissatisfied, disputed the award, and the 
arbitrators employed the other attorney to draw it 
up : Held, that by such application all objections 
were waived. Quesre, whether, where there are no 
adverse claims and no disputed questions of law or 
fact to be decided by an arbitrator, as in the case of 
a division of land, the parties have a right to be 
present and heard before the arbitrator. Be Burdon^ 
31 Law Tim. Rep. 164. 

ARBITRATION.— rAiW arbitrator or umpire- 
Difference between arbitrators — Umpire'' s power to 
make award, — On a submission to the arbitration of 
two persons, with power to them, if they should not 
agree, to appoint a third person "to be umpire in or 
to concur and join with them in considering and 
determinmg all or any of the matters referred," 
there is a power to appoint such third person before 
any difference has arisen, and before any proceedings 
have been taken on the reference ; and that is, indeed, 
the proper course to pursue, and such third person, 
when so appointed, is not a third arbitrator, but an 
umpire, and the effect of his appointment is, that he 
is to sit with the arbitrators, and hear and consider 
the matters referred ; and if they do not agree in an 
award, to make an award upon all the matters 
referred, and not merely those on which they do not 
agree. And it is sufficient to enable him so to act 
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that, at the oonelnmon of the eyidence, they arrive at 
different, opinions on some of the matters referred ; 
nor need he, if the time for making the award had 
expired, wait to see if they ever could agree ; and, on 
the other hand, their sitting with him till the time 
has expired, anfl not then repudiating his authority, 
ian tacit exercise of their power to enlarge the time 
for making the award, so as to enable him to make 
it. Wmteringham v. 22o5€ftftm, 27 L. J. Ex. 801. 

ATTACHMENT.— i2tt(e absoluU in Jirst irutanee 
^-^ud^^s order made rule 6/ court — An attachment 
will not be granted absolute in Uie first instance for 
aon-payment of costs when the rule of court ordering 
payment of the costs is a rule making a judge's 
order ordering the party to do an act a rule of 
court, and the applicant will not abandon the right 
to apply for an attachment on the other part for 
disobedience of the order. Critp t. Groomhridge^ 
n L. J. Q. B. 182. 

COSTS. — Lees ihan £20 recovered in euperior 
ctmrta^Countjf eourU — Goods sold sent by carrier — 
Cause of action on delivery. — ^The following is a 
decision of some importance, and occupied the atten- 
tion of a judge at chambers for some hours. The 
defendant is a fhrrier in Southwark, and it appeared 
that the plaintiffs had a daim on the defendant for 
carriage of goods amounting to £15, a portion of 
whidi was disputed. The plaintifi^ accordingly 
issued a writ against the defendant in the superior 
courts. The defendant, to evade the costs, appeared 
and pleaded. The plaintiffs then obtained the 
usual order to try before the sheriff, but previous to 
going into court an agreement was entered into that 
the plaintiffs ^ould have a verdict for £14, the 
question as to plaintiffs* right to costs to be decided 
on a summons at judges* chambers. — Mr. Robinson, 
from the firm of Maples and Fearse, appeared in 
support ; and Mr. Chamock, of 51, King William- 
street, to oppose. — Mr. Robinson said that the 128th 
section of 9 & 10 Vic. c. 95, gave the plaintiffs a 
right to issue a writ for a debt under £20, where the 
cause of action arose in a different district to that in 
which the defendant resided. The present claim 
was for carriage of goods from Gloucester and Chel- 
tenham to the defendants premises at Bermondsey, 
and therefore he had a right to the costs. — Mr. 
Chamock observed, that the delivery to the defend- 
ant was the most material part of the cause of action, 
and that arose in the district of the Southwark 
County Court. There was no complete cause of 
action for which plainttffs could have sued, ^^ till the 
delivery,** and, therefoce, that was a material part, 
and took away the concurrent jurisdiction. — Mr. 
Justice Erie said he had no doubt that the delivery 
was a material part of the cause of action.— Mr. 
Robinson then referred to the 15 & 16 Vic, which 



gave a judge discretion to allow costs if he considered 
it a proper case to be tried in a superior court. He 
also produced an affidavit made by plaintiffs* attorney, 
stating that he believed difficult points of law were 
likely to arise, and that defendant disputed the debt 
on various grounds. — ^Mr. Chamock stated that the 
defendant, no doubt, disputed the debt because there 
were, various overcharges, which, in fact, plaintiffs 
had admitted by reducing their claim by £1 ; but he 
(Mr. Chamock) was surprised at such an affidavit, 
when the plaintiffs* attorney had only recently ap- 
plied for and obtained an order to try the case before 
the sheriff, and the ground for .obtaining such, an 
order was, that the claim was under £20, and that 
no points of law were likely to arise ; and if there 
had been points of law under the present process, 
Mr. Secondary Potter (a solicitor) would have been 
the judge to decide them. In ihe county court at 
Southwark, Mr. Whitmore, an eminent Queen*8 
counsel, and Recorder of Gloucester, would have 
decided the matter in a quarter of the time, and at 
less than a quarter of the expense. — Mr. Justice 
Erie refiised to make the order. The Great Western 
Railway Co. v. BemcastUy Judges* Chambers, Aug. 
26th, 1858. 

ERROR. — Administrator de bonis non — Rights of^ 
to bring error upon a judgment against intestate — Fona 
of proceeding. — ^The general rule as laid down in 
Bacon*8 Ab. ** Error,** B., and in the notes to 
Williams y. Gwyn, 2 Sand. 46 b., is, that no person 
can bring a writ of error to reverse a judgment who 
was not party or privy to the record, or who was 
not injured by the judgment, and, therefore, would 
receive bene$t by the reversal thereof. Without 
disputing that this rule, though laid down in nega- 
tive terms, is to be applied affirmatively, so that any 
one may bring the writ who falls within either of the 
predicaments above stated — that is, who is either the 
original party, or privy to, or prejudiced by the 
judgment — ^it was in the following case contended,, 
that as the administrator de bonis non is no party to 
the judgment against the first administrator, so he is 
not privy to it, because he comes in by title para- 
mount, and Snape v. Norgate (Cro. Car. 167), was 
cited, where a judgment* c/e bonis testatoris having 
been obtained against an executor, who died intestate 
before satisfaction, it was said, that an administrator 
de bonis non could not have a scire facias to enforce a 
judgment by the executor, because he came para- 
mount the judgment, and was not party thereto, 
though it was held, that where a judgment (aa.in that 
case) was against an executor for the testatoris debt, 
and he dies intestate before satisfaction had, this 
judgment might be executed by scire facias against 
the administrator of the testator who conicth in place 
of the executor, and being for the debt of the testa- 
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tor is liable thereto, and although the 17 Car. 2, e. 
8, has remedied the inconTenience for the adminis- 
trator d€ hohii nofiy giving him a scire /aetos on a 
judgment for the executor or first administrator, this 
remedy is not extended couTerselj against the admin- 
istrator cfs honii ncm. In the following case it appeared 
that judgment was obtained in an action against B. 
as the administrator of A., but before execution B. 
died, -whereupon administration de bonis non was 
granted to C, who then issued a acire facioi ad 
audiendum errorei to reverse the original judgment : 
Held, that he had a right to take proceedings to 
reverse the judgment. Held, also, that the proceed- 
ings taken were right in form. Curlewis v. The 
Earl of Aforningion, 81 Law Tim. Rep. 170. 

ERROR. — Motion to Court of Error for jtidgment 
proformd [see- Reg. v. Smyth, 6 W. R. 720].— An 
appHeation was made to this court to pronounce a 
judgment pro /ormd without hearing the case argued, 
that the opmion of the House of Lords might be 
taken, and the court reflised to grant the application. 
Beg. V. Smyih^ 81 Law Tim. Rep. 170. 

ERROR. — Exchequer Chamber-^Home of Lorda — 
Judgment pro formd for purpose of appeal allowed on 
public grounds [see Reg. v. Smyth, 81 L. T. R. 170]. 
— ^The court of Exchequer Chamber will pronounce 
a nominal judgment on a case for the purpose of 
enabling parties to take it at once to the House of 
Lords, on grounds of public convenience Semble^ 
abliter^ if for reasons of private convenience only. 
Beg. V. Smyth, 6 Week. Rep. 720. 

EVn)ENCE.— JVbftce to produce— Sheriff^Pos- 
session of warrant by deputy^^Secondary evidence, — 
Li an action against a sherifT, after the expiration of 
his year of office, a notice served on his attorney to 
produce a warrant returned to the deputy sheriff in 
London during the sheriff's year of office, is suffi- 
cient to let in secondary evidence. Suter v. Burrell^ 
27 L. J. Ex. 193. 

INTERROGATORIES. — jV6^fcc< to answer-^ 
Contempt. — Where an order has been made that a 
party to a suit, a foreigner, shall answer interroga- 
tories, and there has been no answer, but it does not 
appear that the party was in this country when the 
order was made, it being doubtful whether he is in 
contempt, a rule for an attachment will not be 
granted. Von Hoffy, Hoerfter, 27 L. J. Ex. 299. 

NEW TBlXL^—EvidenceStamp^Transfer of 
debt — Practice of Nisi Prius — Procedure on motions 
or ndes — Affidavits in reply — ^^New matter ^^ — 
Common. Law Procedure Act, 1854, section 45. — To 
entitle party to a new trial on the ground of the 
r^ecilsu of evidence, it must appear not merely that 

was offered and not received, but that the judge 
was given to understand that its reception was 
oressed, and that he deliberately rejected it. Semble^ 



that if a document has been r^'ected as not being 
evidence, a ne^v trial will not be refused merely 
because it is not duly stamped (especially if the 
point is doubtful), supposing it is possible to remove 
that objection by stamping it at the new trial, under 
the Conmion Law Procedure Act, 1854, section 
27, for the party might, at the second trial, elect so 
to remove the objection. On a rule for a new trial, 
on the ground of r^ection of evidence, the affidavit 
. ih answer alleging that it was withdrawn, and not 
r^ected, an affidavit in reply, stating how it came to 
be withdrawn, is not receivable, - as stating new 
matter arising out of the affidavit in answer.' 
Whitehouse v. Hemmet^ 27 L. J. Ex. 296. 

VENUE.— CAan^tn^ venue — Common affidavit — 
Judge's discretion at chambers finaL — ^When a judge 
at chambers has exercised his discretion upon the 
form of affidavit to change the venue, as also the 
circumstance as to whether the venue should or 
should not be changed, his determination is final ; 
the court will not entertain an appeal from his 
decision. Cariwrigkt t. Frosty 81 Law Tim. Rep. 
169. 

PB(»ATE MJXD DIVOBCE. 

ADMINISTRATION.— /nso/vMf estate^Appoint- 
ment of guardian — Creditor > — Administration, — A 
creditor appointed guardian to minors (the only 
children of E. P.), who had no known relations, for 
the purpose of taking out administration to the. estate 
of E. P., who had died intestate and insolvent. Be 
Peck, 81 Law Tim. Rep. 818. 

CHAIN OF EXECUTORSHIP.— Ztmiteif/»ro&ate 
of— Will of feme covert — Limited grant, — A limited 
probate taken out of the will of a feme covert will 
not continue the chain of representation under the 
general probate of the will of the original testator, 
but the court will make a supplemental giant limited 
to the property which the feme covert had as ex- 
ecutrix. In the goods of Bachel Bayne, spinster^ 
deceased (on motiorC), 81 Law Tim. Rep. 172. 

DISSOLUTION OF MARRIAGE. — 'Previous 
suit in Ecclesiastical Court — Jurisdiction of Divorce 
Court. — A. brought a suit against his wife by reason 
of adultery, in the Arches Court, which declared 
that the husband had failed to prove the charge 
made, and dismissed the wife : Held, to be no bar to 
a petition for dissolution of marriage brought by the 
same husband against the same wife on the same 
alleged flEusts of adultery. Evans v. Evans, 81 Law 
Tim. Rep. 170. 

DISSOLUTION OF MARRIAGE.— iVmoiis 
sentence in Ecclesiastical Court-nMode of trial in Court 
for Divorce. — ^A. had obtained a sentence of divorce 
a mensd et thoro from hiB wife in the Consistory 
Court of London ; he now brought a petition for dis- 
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solution of marriage. On the consent of the respon- 
dent and co-respondent, the jadge directed the |>cti- 
tion to be heard before the full court, on oral evi- 
dencCy without a jury. liohinson v. Robinson, 81 
Law Tim. Rep. 170. 

DISSOLUTION OF MARRIAGE.— il< suit of 
wife — Order on hu^nd to secure sum of money to 
wife— Custody of children— 20 J- 21 Vic, c. 86, ss. 82, 
85. — The only power which the court has, in case of 
dissolntion of marriage, to make provision for the 
wife, 18 to make an order on the husband to secure a 
sum of money to her. Quaere, whether, imder the 
85th section, as regards custody of children, the 
court should act on the rule hitherto acted upon in 
the Court of Chancezy, or use a wider discretion. 
Eobotham y. Robotham, 6 Week. Rep. 785. 

DOAaCIL.— £^ec/ of probate— Charity— Mort- 
main — Colonial law — If probate is conclusive of 
domicil — Tetts of domicU — Mortmain Act in New 
South Wales.— It is the province of a Court of 
Probate to inquire into the domicil to ascertain if the 
will is formal according to the land of the domicil ; 
and when probate is once granted, that conclusively 
establishes in all courts that the will was valid, 
wherever it should turn out that the domicil was. 
Yet it is still open to show the true domicil, and that 
any bequest was invalid according to the law of the 
true domicil. Circumstances in which held that the 
domicil was English. W here a person goes abroad 
from his English domicil, the circumstance that he 
leaves property in England, and pays warehouse rent 
for it, is strong to show he meant to return. 
Expressions of intention to reside permanently in a 
country lose their force if similar expressions have 
been used before as to other countries. The circum- 
stance that a person lives in lodgings is of no weight 
to show that his domicil is not in that country. It 
is much more easily supposed that a person, having 
originally been living in Scotland, means perma- 
nently to quit it and come to England, or vice versd, 
than that he is quitting the United Kingdom, in 
order to make his permanent home where he must 
for ever be a foreigner. The Statute of Mortmain 
in general extends to none of the colonies of this 
country, unless expressly transplanted by some local 
act. The object of the Mortmain Act was> political, 
and referred entirely to this country. It was not 
transplanted to New South Wales by the stat. 9 Geo. 
4, c. 88. A bequest to be applied *^in the uncon- 
trolled discretion of. the trustees for the benefit and 
advancement and propagation of education and 
learning in every part of the world'* is a good 
charitable bequest, the word ** learning" being held 
nearly synonymous with the word '* education.*' 
Whicker v. //ume, 81 Law Tim. Rep. 319. 
JOINT WILL. — Application for probitte,— A. and j 



B., partners in a farming business, and joint tenants 
in certain freeholds, made and executed a will con- 
taining various bequests and devises, to take effect 
after the decease of both of them. On the death of 
A., B. surviving, application for probate of the will 
of A. was made by the executor therein named. 
The court held that it could not grant probate of 
such .an instrument till after the death of both the 
parties. Re Raine, 81 Law Tim. Rep. 284. 

JUDICIAL SEP>JRATION. — DeserHon.—X, 
left his home at Birkenhead in 1848, and left un- 
answered letters from his wife telling him that an 
execution was in the house. She was obliged to go 
into lodgings, and subsequently supported herself as 
a governess. In 1844 A. made by letter - some 
vague ofier of rejoining her, and in 1848 wrote, 
bidding her farewell for ever. The court held that 
there was a wilful desertion of the wife in the winter 
of 1843, 1844, and no distinct offer aftierwards to .find 
another home. Cudlipp v. Cudlipp, 31 Law Tim. 
Rep. 818. 

JUDICLA.L SEPARATION.- Cruelty — Condo^ 
nation — Revival — Where acts of violence and cruelty 
have been condoned, they may be revived, without 
actual violence, by such threats as give a well- 
grounded apprehension of danger to the party 
threatened in case of continued cohabitation. But 
where, after thirty years of married life, during 
which the parties had continually quarrelled, and the 
husband had been guilty of unjustifiable violence, and 
up to May, 1855, there was undoubted condonation, 
the wife left her husband's house in June, 1856, and 
brought a suit for divorce a mensd et tkoro, relying 
on threats alleged to have been uttered by the 
husband between February and June, 1856: the 
court was not satbfied that the threats were such as 
to have caused a reasonable apprehension of bodily 
injury, or that she, in fact, quitted her husband's 
house on that account, and dismissed the suit. 
Bostock V. Bostock, 31 Law Tim. Rep. 831. 

JUDICIAL SEPARATION.— Awcrrion /or two 
years— Offer to return— 20 (r 21 Vic, c. 85, s. 16.— 
Where the offence of desertion without cause for two 
years is once completed, the spouse deserted has a 
complete right to the relief given by the statute, al- 
though the other party may, subsequently to the 
two years, have made a bond Jide offer to return. 
SemblCy the same rule would apply to the wife's right 
to a dissolution of marriage by reason of adultery, 
coupled with desertion, under 27th section, but not 
to the " desertion " mentioned in s. 31, as the founda- 
tion of an order for protection of the wife's property. 
Cargill v. Cargill, 31 Law Tim. Rep. 332. 

TRLA.L.— 20 Sr 21 Vic. c. 77, s. 38.— Application 
on behalf of plaintiff, to direct a cause to be tried at 
the coming assize at Derby, refused. There is no 
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similarity between the position of a plaintiff here and 
his common law right to lay the venue where he 
pleases. A testamentary suit is at large, and ought 
to be tried before the judge of the Court of Probatei 
though he has a discretionary power to send an issue 
to be tried before a judge of assize. Cooper t. 
Sparlcs, SI Law Tim. Rep. 284. 

WILL. — Revocation — Intention — Act to carry into 
effect. — ^A., haying previously expressed his intention 
to make a new will, and leave all his property to the 
principal legatee in the existing will, sent for the will 
and tore it almost in two, but was stopped by the 
exclamations of persons in the room as to the danger 
of destroying the existing will before making another. 
A. let theivill fall on the ground, but in a few minutes 
picked it up and refused to bum it ; it was replaced 
in his drawers upstairs, and a few days afterwards, 
being about to sail for India, he burnt certain papers, 
but not the will, to which his attention was drawn ; 
he afterwards showed a paper, which he called his 
will, to the principal legatee. ^He sailed for India, 
still expressing his intention of making a new will. 
After his death the torn will was found in the house 
in Wales in which he had been staying. The court 
held that, being satisfied that the paper had been 
duly executed, there was no evidence sufficient to 
prove that the testator, by the partial tearing, had 
carried into effect the intention he had to revoke, and 
decreed probate of the instrument. Elms v. Elms, 
81 Law Tim. Rep. 832. 

WILL. — Revocation of unll by marriage — Mem- 
orandum — Revival by codicil, — James T. made a will, 
giving a life interest in his property to his wife 
Sarah. She died, and he subsequently married a wife 
called Martha. The day before his death his nurse, 
by the request of James T., wrote a memorandum 
on his will, in order, as he said, to substitute in his 
will the name of Martha, his then wife, for that of 
Sarah his former wife, which memorandum was duly 
executed according to the provisions of 1 Vic. c. 27 : 
Held, that the memorandum revived the will. Re 
Terrible, 81 Law Tim. Rep. 818. 

WILL. — Domicil —Money in English Funds — Testa- 
tor residing abroad — Probate — Court of construction. 
—A., a native British subject, died domiciled in 
Russia, having acquired large property, both real 
and persona], in that country ; he was also possessed 
of a considerable stun in the English Funds. He left 
a will in the Russian language and form, appointing 
Russian subjects executors, which will was duly 
authenticated in the Russian Courts. It purported 
to dispose of ** all my moveable and immoveable pro- 
perty." There were no words distinctly excluding 
any part of his property from its operation, nor was 
there any allusion to, nor any word distinctly de- 
scribing, the money in the English Funds: Held, that ' 



the executors, being clothed with the aathonty of 
the competent court of the testator^s domicil, were 
entitled to probate as regards the money in the 
English Funds : Semble, where the Court of Probate 
has any doubt on a point of construction, it will so 
decide as will best enable the parties concerned to 
have recourse to the tribunals whose more special 
duty it is to put a construction on testamentary 
papers. Enchin v. Wylie, 31 Law Tim. Rep, 171. 

WILL. — WiU in the registry of the court not aUo\otd 
to be taken out. — ^The court will not allow a will in 
its custody to be taken out of its jurisdiction on any 
alleged necessity for the furtherance of justice. It 
must presume that other courts, when satisfied that 
the original document is withheld by a competent 
authority, will admit secondary evidence. In the 
goods of Miagio Manfredi, deceased, 81 Law Tim. 
Rep. 171. 

WILL, — Power of appointment — Marrtage^r—l 
WilL 4, and 1 Vic. c. 26, s. 18— ifei;acatf<m.— A., 
under his marriage settlement, had a power of ap- 
pointment, as among his children, of certain tniJBt 
moneys ; in default of such appointment, the moneys 
to be equally divided among the children. A., by 
will, in 1847, being then a widower, among other 
things, directed such moneys to be equally divided 
among his sons, a portion of such moneys having 
been previously assigned to his only daughter on her 
marriage. A. contracted ar second marriage in 1855, 
and died, without any other will or execution of the 
power of appointment, in 1858 : Held, that the will 
of 1817, so far as it was an execution of the power 
of appointment, was not revoked by the second 
marriage, though the same persons would take under 
the settlement in default of appointment as would 
have taken in case of ah intestacy under the Statute 
of Distributions. In the goods of Sir Cluxrles Augustus 
Fitzroy, Knight, deceased (on motion), 81 Law Tim. 
Rep. 171. 

BANKRUPTCY. 

CERTIFICATE.— /'rotec^iow, refusal of-^Prac- 
ticeon. — ^Where the bankrupt's certificates suspended 
without protection for a time certain, the court will 
not, as heretofore, grant protection for twenty-one 
days to enable the bankrupt to appeal, but will 
order the execution certificate B. a., if applied for, 
to be retained in the hands of the registrar until 
after the expiration of twenty-one days. Re Lewis^ 
81 Law Tim. Rep. 286. 

EXCEPTED ARTICLES.— BanJlTMpf in prison 
— Allowance to fm/c— Where the bankrupt had no 
opportunity of selecting his excepted articles by 
reason of his being in prison, undergoing a sentence 
of penal servitude, the court will grant £20 to the 
bankrupt's wife in lieu of excepted articles, and 
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make her an allowance for maintenance under the 
94th section of the Bankruptcy Act, 1849. Row and 
Hammond, 31 Law Tim. Rep. 818. 

PAYMENT m FULL.— &cf«m 168-Cferfc or 
servant. — ^A managing clerk at a yearly salary, pay- 
able weekly, whose business is to superintend the 
works, employ, pay, and discharge the workmen, is 
» trade senrant within the meaning of the 168th 
section of the Bankrupt Act, 1849. Driver v. East- 
ham^ 31 Law Tim. Rep. 287. 

FROOF. — Banking Jirm — Joint and separate estate, 
— ^In order to entitle creditors of a banking firm, 
eoDflisting of three partners, upon the death of one 
of them, to shift their claims upon the surviving 
partners, as constituting a new firm, there must be a 
change of consideration moving to such creditors 
from the surviving partners. The mere receipt 
of a dividend made by the survivors on a composi- 
tion with their creditors, is sufficient to denote a 
change of contract Linnell v. Cotch, 31 Law Tim. 
Rep. 285. 

PUBLIC CO^SFANY.-^oint'Stock Company--' 
Contributory — Register — Evidenci — Acceptance of 
skaresy what sufficient, — ^A book purporting to be a 
register of shareholders in a company under the 16th 
section of the Joint-Stock Companies Act, 1856, in 
which only the first requisite was complied with, is 
not a register within the act : but, semble, that under 
8. 81, such book is primA facie evidence of the facts 
therein contained as one of the books of the company. 
Where the name of a party appeared in a book pur- 
porting to be the register of a company, but in re- 
spect of which the requbitions of the 16th section of 
the Act of 1856 had not been complied with, and 
there was no evidence that the party had accepted 
the shares by writing, as required by table B., Art 1 : 
Held, he was not a contributory (Chandler's Case). 
Where a party agreed to take shares in a conipany 
prior to its, being registered, and, after registration 
under the act of 1856, paid a call of £3 per share 
upon the amount of his shares, and in a letter to the 
secretary of the company stated in reference to the 
shares that he had taken them ** as a temporary in- 
restment,'* and chat he had requested W. ** to dis- 
pose of his shaKs :*' Held, he was a contributory in 
respect of those shares, notwithstanding he had not 
otherwise formally testified his acceptance of the 
shares by writing, as required by table B., Art. 1 
(Bracher*s Case). A party*s name appeared in the 
register as the holder of five shares, and the only 
evidence of his being a shareholder was that he 
had paid £15 in respect of a call of £S per share, 
and an entry in the cash-book to that efiect : Held, 
ihi^t r he was liable as a contributory: Held, also, 
that table. B., Art 1, as to testifymg an acceptance of 
shares by writing, applies only where the company 



has prescribed some form for such acceptance, and 
that where no form is provided by the company, the 
acceptance must be judged of aliunde (Holmes's Case). 
Where a party sent in the usual printed application 
for shares, undertaking to accept such as should be 
allotted to him, and to pay, when called upon, the 
amount due thereon, and paid the preliminary deposit 
required by the company, and the shares were 
allotted, but not delivered out to him, and his name 
was entered in a book called " a summary" of the 
shareholders of the company, but not in the register, 
as required by s. 16 : Held, by the Lords Justices, 
in affirming the decision of the Commissioner, that 
his name ought to be upon the register as a share- 
holder (Whittet's Case, note). Re The National 
Deodorising and Manure Company, 31 Law Tim. Rep. 
333. 

PUBLIC COMPANY.— Jain^ stock company -- 
Winding up — No default in company — Petition . dis- 
missed with cMte.— Where, in a petition by a contri- 
butory to wind up a company in bankruptcy 
under the provisions of the Joint-Stock Companies 
Acts, 1856 and 1857, on the ground of insolvency 
and inability of the company to pay its debts, and 
also that there is an unsatisfied judgment against the 
. company, the petitioner fails in proving default, the 
petition will be dismissed with costs. A party can- 
not become individually liable for the debts of a 
company in which he is a shareholder, under the 
acts 1856 and 1857, unless by his own personal act 
in the cases specially provided for by sees. 3, 4, and 
39 of the act of 1856, and sec. 3 of that of 1857. 
Exp. Rogers, re the Osom's Hill Alining Company 
{Limited), 31 Law Tim. Rep. 172. 

SET-OFF.— Mt'lual dehU— Bankrupt Law Con- 
soUdation Act, 1849, s. 171.— By agreement, a factory, 
machinery, and premises were let from year to year 
to the bankrupts, with a reservation to them of the 
right to take a lease, and with a stipulation that the 
machinery should be valued at the beginning, and 
likewise at the determination of, the tenancy, and that 
the difference of value should be paid to the lessors 
or the bankrupts by the other of them, as the case 
might be. ' Adjudication in bankruptcy took place, 
and upon that event the second valuation was made, 
and it was found that the machinery mtos of greater 
value than at the commencement of the tenancy. 
The bankrupts had never taken a lease, and the a&- 
signees declined to do so. The bankrupts were, at 
the time of the acyudication, -indebted to the lessors 
for rent, and for goods sold, and the lessors claimed 
to be entitled to set-off the sum payable for the in- 
creased value of the machinery against that debt. 
The Conmussioner allowed that right, and the assig- 
nees appealed. Their Lordships confirmed the order, 
the lessors being content with it as it stopd. Quftre^ 
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the lease having been refused bj the assignees, was 
increased value of the machinery a debt at aD, from 
the lessors to be bankrupts? Exp. Hope, re Han- 
son, SI Law Tim. Rep. 323. 

SURPLUS.— 2><i7Mfend—7nfer«f.— Debts in insol- 
vent's schedule cease to carry interest after the date 
of the insolvency; therefore, when all debts are 
paid, the surplus will be handed to the insolvent, or 
his personal representative, without any deduction 
for interest. Re Rochfort, 31 Law Tim. Rep. 284. 

SURRENDER. —iSf«mmofM — B. a. certificate— - 
Discharge from ctistody, — ^Where a bankrupt has not 
been served with a summons requiring him to sur- 
render on- one of the days appointed for him tc 
finish his exaiQiliation through no act of his own, an 
indictment under the 251st section of the Bankruptcy 
Act, 1819, for non-surrendering, wjll not lie. The 
ustlal practice where a bankrupt is outlawed for non- 
surrendering, and is afterwards taken in execution 
under the B. a. certificate issued to a creditor, is for 
the bankrupt to obtain leave to 'surrender ; and then, 
having surrendered and obtained protection, to apply 
for his discharge. Query, wheUiop the 257th sec- 
tion, as to the B. a. certificate, Appdies to. a case 
where the bankrupt has not been refused his protec- 
tion by the court. Exp. Patchy 31 Law Tim. Rep. 319. 

CRIMINAL LAW. 

CHURCH-RATES.— r/iMftff £10— Jurisdiction of 
justices — Church-rates, validity of— Bond fide dispute 
—63 Geo. 3, c. 1^7, s, 7.— By the 53 Geo. 3, c. 127, 
8. 7, justices are authorised to grant a distress 
warrant for the non-payment of church-rates not 
exceeding £10 ; but if the Validity of the rate be 
disputed, and notice thereof be given to the justices, 
they are to forbear giving judgment thereon (see 
F. Bk. 78, 79, and cases .there referred lo). The 
decision of justices upon a question as to the limita- 
tiofi of their jurisdiction is not conclusive ; and, there- 
fore, on an application by N« for a writ of certiorari 
to bring up an order of justices made upon him 
under 53 Geo. 3, c 127, s. 7, this court made the 
rule absolute^ though the justices showed by their 
affidavit that they considered the dispute as to the 
validity of the church-rate had been made in bad 
faith. Ba Nunneley, 6 Week. Rep. 451. 

CONSTABLES.— -4/)poin«men/ of— Mandamus to 
overseers to appoint constables under 3 jr 4 Vic. c. 88 
— Precept of justice to appoint. — Where justices have 
issued their precept to overseers of a township to 
appoint constables under 5 & 6 Vic. c. 109, the 
Court of Queen's Bench will g^rant a mandamus to 
compel the overseers to make out a list of proper 
persons to serve such office, the justices having a 
discretion whether they will issue their precept or 
not. Regina v. Overseers of Thornton, and Justices of 
West Riding of Yorkshire, 6 Week, Rep, 632. 



ERROR.— Conviction hy the supreme court of a 
colony — Writ of error-r-CerUorari — Habeas corpus.^ 
It is part of the prerogative of the Crown that a writ 
of error in criminal cases should not issue, except 
with the concurrence of the Crown, testified by the 
fiat of the Attomey-ioeneral. It is the function of 
the Attorney-General, and not of the Court of 
Queen's Bench, to decide whether a writ of error 
should issue in each particular case. This applies 
fo a conviction in one of the colonies, the Court of 
Queen^s Bench having decided that it will not grant a 
writ of error on the [record of a conviction by the 
supreme court of a colony without the fiat of the 
Attorney-General; nor without such fiat for a writ 
of error will the court grant a writ of certiorari to 
remove from the supreme court of a colony the 
record of a conviction after judgment, and when the 
convict is in execution of the sentence, except under 
very peculiar circumstances, and to prevent manifest 
ii\justicei Re Lees, 6 Week. Rep. 660. 

HAWKER. — Trading without license — Legal 
market— 60 Geo. 3, c. 41,*. 5."— A market which had 
existed de facto for more than twent/years, and for 
which tolls had been taken as for a legal market, 
but which the jury found had no legal origin, is not 
a market ** legally established** within the 50 Geo. 
8, c. 41, s. 5. A hawker trading in such a mari^et 
without a license may be arrested and taken before 
a magistrate. Benjamin v. Andrews, 6 Week. Rep. 
692. 

HIGHWAYS. — Assistant -surveyor's duties, under 

5 jr 6 Will. 4, c. 50, in parish under boards of high» 
ways — Keeping of books of accounts. — By the 5 & 6 
Will. 4, c. 50, 8. 18, a board of highways may be 
appointed for the repair of highways in populous 
parishes, and they may appoint an assistant surveyor. 
By sec. 40, the assistant surveyor is to keep a book 
of accounts of money coming to his hands ; by sec. 
44, the assistant surveyor is to lay his accounts 
before justices, and they are to be subject to their 
revision and allowance. It has been held, .that, as 
in populous parishes, the board of highways ap- 
pointed under 5 & 6 Will. 4, c. 50, a. 18, are the 
surveyors of highways, the assistant surveyor ap- 
pointed by the board has no accounts to keep, and 
is not liable on complaint, under s. 44 of the act, to 
lay accounts of the highway before two justices. 
Adams v. Larkman, 6 Week. Rep. 650, 

mCrKW AY. —Setting out road for public use-- 
Determination of justices as to its utility — Appeal — 5 {f 

6 Will. 4, c. 50, ss. 23— 105.— Where a road is set 
out and proposed to be dedicated to the public, and 
the justices at special highway sessions determine 
that it is not of such utility as to justify its being 
repaired at the public expense (5 & 6 Will. 4, c. 50, 
8. 23), an appeal lies to the quarter Bessioos by the 
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party aggrieved by such detennination (a. 105). Eeg, 
r. Justices of Derbyshire, 31 Law Tim. Rep. 80. 

HIGHWAY. — Appeal /ram special sessions — 
Highway Act, 5^-6 WiU. 4, c. 50, ss, 28, 106.— 
There is an appeal, under section 105 of the 5 & 6 
Will. 4, c. 50, to the quarter sessions, from the 
decision of the special sessions determining, under 
the proviso in the 23rd section, as to the utility of a 
highway, proposed to be dedicated to the public. 
Reg. V. The Justices of Derbyshire, 27 L. J. Q. B. 
245 

" HIGHWAY. — Liability to repair ratione elqusurae 
^Oumer and occupier,— The owner of land adjoining 
a public highway, is not in any case liable to repair 
it ratione clausurae, unless he be also the occupier. 
Semble, also, that the liability ratione clausurae applies 
only to cases where the highway is immemorial, and 
(per Erie, J.) where it can be shown that the 
adjoining land which is enclosed has been previoufifty 
used for passage. Reg. v. Sir J. W, Ramsden, Bart,, 
81 Law Tim. Rep. 327. 

METROPOLITAN BUILDING ACF.'-StatuU 

18 J- 19 Viet, c, 122, sects. 85 and lOS^-Repainng 
party-wall — Notice. — Where a. person is owner of 
two adjoining houses, the party-wall of which is in 
want of repair, and the one house is occupied by a 
tenant, the owner may enter upon the premises of 
the tenant and repair the wall, without giving him 
notice, the Act requiring notice to be given to the 
owner of the adjoining premises, which he himself 
is. Weal v. Gray^ 31 Law Tim. Rep. 166. 

METROPOLIS LOCAL MANAGEMENT 
ACT. — District board— Exemption Jrom rating — 18 Sf 

19 Vict. c. 120, *. 159.— Under sect. 169 of the 
Metropolis Local Management Act, it is discretionary 
in vestries, or district boards m make orders ex- 
empting any part of a parish from the levy of the 
sums required to defray expenses, on the ground 
that it is not benefitted by the expenditure. There 
is no appeal against such order to this court, and 
where the district board has heard and decided upon 
any claim to such exemption, this court has no 
power to interfere. Tlte West Middlesex Waterworks 
Company v. The Wandsworth District Board of 
Worksf,Sl Law Tun. Rep. 162. 

POOR-RATE.— Ebrempfion from—Buildirtg for 
pubftc purpose — Police station. — ^A building, which is 
used as. a district police station, and in which certain 
of the constables reside, being required to do so for 
the purposes of the county constabulary, each having 
ho more accomodation than is requisite for his grade 
in life, and a deduction being made /h)m their wages 
as a charge for. rent for this occupation, is not 
rateable to the relief of the poor. Reg. v. The 
Justices of Lancashire, 27 L. J. Q. B. 246. 

PERJURY.— /Voo/ 5^ two witnesses— Statement of 



prisofter contrary to his oath — Corroborative proof. -^ 
On hearing an information ^tgainst a publican for 
keeping his house open after eleyen at night, a 
policeman swore that he did not see four men leave 
the public-house after eleyen on a particular night: 
Pejrjurjr was assigned on this allegation ; and it was 
proved on the trial of the policenum for perjury, by 
three witnesses, that he had sud to them on separate, 
occasions, that he had seen four men leave the 
public-house after eleven. In was further proved, 
by three other witnesses, that the policeman had 
offered to smash the information for a sum of money ; 
and that he had said he had received some money, 
and was to have more to settle it. It was also 
shown, that four men did leave the public-^ouse 
on the njght in question after eleven: Held, tliat 
there was sufficient evidence of perjury to justify a 
conviction. Reg. v. Hook, 27 L. J. M. C. 222. 

PUBLIC HEALTH ACT.— Nuisance— Laches-- 
Jurisdiction, — ^The sewerage and drainage works of a 
town, authorised under a local act, in which the 
PubUc Health Act, 1848, is incorporated, must, 
however beneficial to the inhabitants of the town, be 
executed in such a manner as not to amount to a 
nuisance to the neighbouring landowners : nor are 
such landowners to be put to a series of actions at 
common law in respect of the nuisance, the jurisdic- 
tion of this court being interposed to afford a single 
and complete remedy. In such a case the court will 
not balance the convenience of the inhabitants of a 
town, however numerous, against the strict legal 
rights of the individual complaining. As soon as 
certain drainage works were completed in 1854^ a- 
landowner complained of the injury thereby occa- 
sioned to his property, calling upon the town council 
to abate the nuisance. He was assured that the 
arrangements were not yet completed, but th|it steps 
were about to be taken effectually to remedy the 
nuisance : Held, that upon an application in 1858 
the landowner had not precluded himself by laches ' 
from obtaining relief. The Attorney- General v. The 
Town Council of the Borough of Birmingham, 6 Week. 
Rep. 811. 

FOOB,-BATE.— Assessment of title— Rent-charge 
— Deduction for tenant''s prof Is. — In estimating the 
rateable amount of a tithe commutation rent-charge, 
where deductions have been allowed for expenses of 
collection, losses by non-piayment, and land expenses, 
deduction ought not to be made for tenant^s profits. 
Goodchild v. The Trustees of the Poor of St. John's^ 
Hackney, 6 Week. Rep. 800. 

WITNESS.— Par/y to proceeding— Criminal or 
civil, 14 j- 15 Vic. c. 99 [First Bk. 274^]— Game 
conviction— 1 $• 2 WiU. 4, c. 32, s. 23.— The 14 & l^ 
Vic. c. 99, s. 2, makes parties to proceedings 
admissible as witnesses, but sec. 3 engrafts the 
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exception *^ that nothing in the act shall render any 
person who in any criminal proceeding is charged 
with the commission of any indictahle oflTence or any 
offence punishable on sammary conviction competent 
or compellable to give evidence for or against 
himself." In the followinpr case, it has been, held 
that an information against a party nnder 1 & 2 Will. 
4, c. 32, s. 23, for using snares for taking game, he 
not being authorised for want of a game certificate, 
is a criminal proceeding, and an offence punishable 
on summary con-viction within 14 & 15 Vic. c 99 
(to amend the Law of Evidence), and the party 
charged is inadmissible as a witness on the hearing 
of such information. CatuU y. Irewn^ 31 Law 
Thn. Rep. 80. 

COtJNTY COUBTi. 

CASE.— CouRfy court appeal—Stating eaie—RuU 
to Mt out evidence— Point of law [First Bk. 369].— 
The right of appeal from the decisions of county 
eourt judges is confined to cases where the parties 
are dissatisfied with the determination of the .{*^dge 
in point of law. The following case shows that this 
18 not so contracted as might be supposed. In an 
•etion for a collision, the judge Of a county eourt 
found for the plaintiff, but, va. settling a case on 
appeal, admitted that eyidenee given at the trial 
was true, which went to pHow that, except for other 
negligence than that of the aefendant, tfie accident 
would not have happened. Under these circum- 
•tances-a rule ain, calling on the judge to state 
the fiiet, or set out the evidence of such other 
negligence, was made absolute. Harrison v. Wil- 
Hams, 6 Week. Rep. 655. 

CERTIORARI. — Removing caeefrom county court 
'-'Practice — Costs — Quashing c^tiorari. — ^The plain- 
tiff sued defendants in the county court, and 
obtained a verdict. The plaintiffs applied for a new 
trial, which was granted, the judge having ordered 
that the costs of the first trial should be contingent 
oh the result of the secbnd. At the second trial the 
jury, unable to agree, were discharged without 
flndmg a verdict. The defendants then removed the 
cause by certiorari to a superior court, on affidavits 
making no allusion to the costs incurred in the 
county court. On 'motion for a rule to quash the 
certiorari, the court granted a rule unless the 
defendants would consent that the costs of the trial 
in the county court should be in the discretion of 
the judge of the superior court who. may try the 
cause. Manser v. The Eastern Counties Railway^ 
81 Law Tim. Rep. 101. 



STATUTES OF 21: & 82 VIC. 



Stcmpa on Cambridge Admission — Loan Societies 
continuance — Staimp duties on Cheques^ lyrafts^ 
4rc.-^-Non-Parockial Registers of Births, Deaths^ 
and Marriages — Property QuaUfication of Mem- 
hers of Parliament — Chancery A^nendment Act 
— Damages Assesed in Equity Courts — County 
Rates Management — Municipal Franchise Amend" 
•rnent. 

Stamps on Cambridge Admissions and 
Degrees. 

Cap. XI. This is an act to repeal the stamp 
duties payable on matriculation and degr^ in the 
University of Cambridge. The following is the only 
section necessary to be here noticed : — 

Sec. 1. Stamp Duties on Admission qr Matriculation 
and on Admission to Degrees in Cambridge repealed,'] 
— ^All stamp duties payable under the Act of the 55th 
Geo. 3, c. 184, or undei: any other Act of Parliament, 
on the admission or matriculation of any person in 
the said University of Cambridge, and on the ad- 
mission of any person to any degree in the said Uni- 
versity (whether conferred in the ordiniaiy course of 
the university, or otherwise), or for the registry or 
entry of any such admission, shall, firom and after the 
Ist April next, cease to be payable 

Loan Societies CoNnNUANCE Acr. 

Cap. XIX. This is an act to. continue the 3 & 4 
Yic. c. 110, amending the laws relating to Loan 
Societies. It recites that an act was passed in the 
3rd & 4th Yic. c. 110, ^' To amend the Laws relating 
to Loan Societies,** which act waa limited to continue 
until the 31st August, 1841, but haa been continued 
by several acts, and, lastly^ by an act of the last ses- 
sion of Parliament, c. 41, until the 1st August, 1858 ; 
and that in the said act of the last session of Parlia- 
ment are contained enactments which are to take 
effect after the determination of the period thereby 
limited for the continuance of the said act of the 3rd 
& 4th Vic ; and that it is expedient that the said act 
of the 3rd & 4th Vic. should be further continued : 
It therefore pnacta as follows : — 

Sec. 1. 3 a-4 Vic. c, 110^ Jurthercontinued.^'-The 
said Act of the 3rd & 4th Yic. shall continue in force 
until the 1st August, 1863; and the provisions of 
the said act of the last^ session of Parliament, which 
were to take effect after the termination of the period 
thereby limited for the continuance of the first-men- 
tioned act, shall take effect whensoever the said first- 
mentioned act may expire, "nd not otherwise. 

Stamp Duties on Cheques, Drafts, &c. 
Cap. XX. This is an act for granting a stamp duty 
on certain draft" or orders for the payment of money 
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— ^in fitct, on cheques. Our readers are aware that, by 
the 9 Geo. 4, c. 49, cheques drawn on a banker re- 
siding withm fifteen miles of the drawer were ex- 
elnpted from duty, on complying with certain requi- 
sites in form. By the 16 & 17 Vic. c. 59, a fixed duty 
of one 'penny was imposed on all drafts or orders for 
the paymentof money either to bearer or to order, if 
made payable on demand^ reserving the provision in 
the 9 Geo. 4, c. 49, in favour of cheques. By the 
17 & 18 Vic. c. 83, the duties on bills of exchange, 
drafts, and orders, for the payment o^ money, were 
remodelled. The new actf21 & 22 Vic. e. 20) makes 
the following provision : — 

Sec. 1. After 24M May^ 1858, certain Drafts to he 
chargeable tffiik a Stamp Duty of 1 J.]— From and 
after the 24th May, 1858, all drafts or orders for the 
payment of any sum of money to the bearer on 
demand, which being drawn upon any banker, or 
any person or persons acting as a banker, and re- 
sii^g or transacting the business of a banker, within 
fifteen liiiles of the place where such drafts or orders 
are issued, are now exempt ft'om stamp duty, shall 
be chargeable with the stamp duty of Id. for every 
such draft or order. As observed by a writer in the 
Solicitors' Journal (p. 860), this act has (in efiect, 
though not in words) repealed the exemption con- 
tained in 9 Geo. 4, c 49, and 16 & 17 Vic. c. 59, 
with regard to' cheques on bankers which comply 
with the conditions prescribed in the first of those 
statutes. This is done, not by expressly repealing 
the exemption, but by a substantive enactment, 
charging with the stamp duty of one penny every 
draft or order payable to the bearer on demand, 
which, being drawn on a banker, or any person or 
persons acting as a banker, and residing or transact- 
ing the business of a banker within fifteen miles of 
the place of issue, was, previoudy to the passing of 
the act under discussion, exempt from stamp duty. 
The above account of the statutable enactments on the 
subject will enable some opinion to be formed as to 
the chief question which has arisen upon this act — 
viz., whether any and what duty is payable on a 
l>anker*s cheque drawn payable to ^'self," and 
actually paid across the counter to the drawer. 
With n^^ard to the efiect of the act under discussion 
upon sudi an instrument so paid, it is to be observed 
that the penny duty thereby imposed has reference 
only to such drafts or orders on bankers as ^* are 
now exempt from stamp duty.** An examination of 
the Stamp Acts shows Uiat this phrase refers to the 
exemption given by 9 Geo. 4, c. 49 ; hence a cheque 
fiot exempted by that act would not be affected by 
the act under discussion. Is, then, a cheque direct- 
ing the banker to pay to ^*^lf" equivalent to a 
direction to pay to the " bearer ?'* We apprehend 
that it is not so, because the first direction seems to . 



intend that the drawer will hold the banker liable, 
if payment be made to any one other than the 
drawer. Such an instrument rather seems to be a 
draft payable to the order of the drawer, and, if so, 
would not have been exempted by 9 Geo. 4, c. 49, 
though complying in other respects with the condi- 
tions therein specified ; and accordingly a cheque not 
payable to bearer, was held not to be within the 
exemption in the case of R. v. Yates (1 Car. C* L. 273)u 
It follows from this, that the act under discussioi 
neither exonerates from duty a cheque so drawn, nor 
does it impose any duty thereon. Is there^ 
then, any act in force by which a duty is imposed?— 
for otherwise it is free. To solve this question it 
is to be observed that a cheque payable and paid 
to the drawer clearly falls within the class of drafts 
or orders for the payment of money which are payable 
on demand, as distinguished from those which are 
payable otherwise, than on demand. Hence, such a 
cheque is not chargeable under the 17 & 18 Vic. c. 
83, which refers only to instruments of the class last 
mentioned. Is it, then, chargeable under the other 
statute— the 16 & 17 Vic. c. 59? By that act a penny 
duty is imposed upon any draft or order for the pay- 
ment of any sum of money to the bearer or to order 
on demand ; and under the last part of this descrip- 
tion (viz. as being in effect a draft or order for 
payment of the sum mentioned in the*cheque to the 
order of the drawer, ue. to himself, as appears by the 
word ^^self*") it may be urged that the penny duty 
attaches. Such, however (as our readers are 
probably aware), is not the opinion of the officers of 
the Crown, nor is such a reading of the law in 
accordance with the existing banking practice. It 
has been taken pro confesso that the stamp was only 
intended to be imposed by the Legislature on drafts 
or orders for the payment of money to some person 
other than the drawer. It appears to us, for the 
reasons above mentioned, that the question does not 
turn upou whether the instrument is addressed to a 
banker. The question is, whether, if A. has in hir 
custody money belonging to B., B. may, by an 
unstamped order, require A. to pay the same to B. 
himself on demand. And if this be the real question, 
the advocates of the doctrine that a stamp is required 
must be prepared to answer that, if the direction so 
to pay was in writing, the stamp would attach, but 
that the liability might be avoided by a vivd voce 
direction to the same effect. 

Non-Fabochial Registers of Births, &c. — 
DisBKirrERS* Registers, &c.- 

Cap. XXV. By an act of the 3rd & 4th VicL 
c. 92, **For enabling Courts of Justice to admit 
Non-parochial Agisters as Evidence of Births .or 
Baptisms, Deaths or Burials, and Marriages,'* pro- 
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-visions were made for the deposit in the Greneral 
Register Office of certain non-parochial registers, and 
for making the same receivable in evidence, and 
other provisions were thereby made in relation to 
such registers ; and by ccHnmission under the Great 
Seal, bearing date the 1st of January in the 2Qth 
Vic, certain person were appointed commissioners to 

' inquire into the state, custody, and authenticity of 
any registers or records of births or baptisms, denths 
or burials, and marriages lawfully solemnised, kept 
in England or Wales, other than the parochial re- 
gisters, and the copies thereof deposited with the 
diocesan registrars, and which had not been inquired 
into and examined by certain former commissioners, 
and also for inquiring whether any and what measures 
could be beneficially adopted fqr collecting and ar- 
ranging all or any of such registers or records, and 
for depositing the same, or copies thereof, in the 
office of the Registrar- General of Births, Deaths, and 
Marriage in England, or for otherwise preserving 
ti-.e same, and also for considering and advising the 
pioper measures to be adopted for giving full force 
and effect as evidence in all courts of justice to all 
such registers as were found accurate and faithful, 
and for facilitating the production and reception of 
the same ; and by the report of the said commis- 
sioners, bearing date the Slst December, 1857, it 
appears that they have received 292 non-parochial 
registers or records, and that of this number 265 have, 
afler examination as in such report mentioned, been 
judged by them to be accurate and faithful, and that a 
certificate to that effect, and signed by three of the 
siud commissioners, has been affixed to each of such 
265 registers or records ; that there are certain cases, 
however, where only some of the entries have been 
found acciunte and fiuthful, and that in these cases 
the certificate has been so firamed as clearly to dis- 
tinguish such entries from the rest, and to confine 
the sanction of the conmiissioners to the unobjection- 
able portion of the registers ; and a complete list of 
the registers thus wholly or partially sanctioned by 
the said commissioners is annexed to their report in 
the Appendix (A.) thereto ; and the said commis- 
sioners have by their said report recommended that 
a bill be introduced into Parliament providing that 
the registers or records in the custody of the said 
commissioners, and certified in the manner described 
(and before-mentioned), should be deposited in the 
General Register Office, in the custody of the Regis- 
trar-General of Births, Deaths, and Marriages in 
England, and should then be deemed to be in legal 
custody, and be receivable in evidence in all courts 
of justice, subject as in the said report mentioned. 
The act in question, which is entitled ** An Act to 
amend the Act concerning non-paxochial Registers, 
and the Acts for Marriages, and for Registering 



Births, Deaths, and Marriages, in England, and 
concerning Vaccination,'^ accordingly contains several 
provisions, of which only the following appear to be 
necessary in this place : — 

Sbc. 1. Certain Registers to he (Uposited with the 
Registrar- General.'] — The Registrar-General of 
liirths. Deaths, and Marriages in England shall receive 
and deposit in the General Register Office all the 
registers and records of births, baptisms,, deaths, 
burials, and marriages now in the custody of the said 
commisioners, and which they have by their said 
report recommended to be deposited in the General 
Register Office in the custody of the said Registrar- 
General, and which are mentioned in Appendix (A.) 
to their said report. 

Seo. 2. Certain other Registers may he deposUed in ihe 
Office after ExaminaHon by order of the Secretary of 
State."] — And whereas certain non-parochial registers 
and records, in addition to those mentioned in the 
said report of the said commissioners, were sent to 
them before the date of such report, but too late to 
allow of such registers or records being examined 
and reported on by them, and other non-parochial 
Registers or records have been sent to them since the 
date of their said report : It shall be lawful for one 
of her Majesty's principal secretaries of state to 
appoint or authorise three or more persons to inquire 
into the state, custody, and authenticity of the non* 
parochial registers of records of births or baptisms, 
deaths or. burials, and marriages, which have been 
sent to the said commissioners as aforesaid, add have 
not been reported on by them, and such of the same 
registers or records as the persons so authorised 
shall find accurate and faithful, they or three of them 
shall certify under their hands as fit to be placed 
with the other registers and records hereby directed 
to be deposited in the General Register Office, and 
the Registrar-General, upon receiving the certificates 
of such persons, and an order of one of her Majesty's 
principal secretaries of state for this purpose, shall 
receive such registers and records, and deposit them 
in the General Register Office. 

Sec. 3. Sects. 5 to 19 o/3 j* 4 Vic. c. 92, to extend to the 
Registers under this Act.] — ^The provisions of the said 
Act of the 3 & 4 Vic. from s. 5, to s. 19, both 
inclusive, and the rules, orders, and regulations made 
under the said Act, shall extend and be applicable to 
the registers or records deposited in the (general 
Register Office under this Act, in like manner as 
the same are applicable to the registers or records 
deposited under the said Act of the 3 & 4 Vic. 

Fropebtt Qualification of Membsks of 
Parliament. 

Cap. XXXI. This is an act to abolish the pro- 
perty qualifications of members of Parliament, which 
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it doei by repealing the Beyeral acts (or lo much of 
them) containmg provisioiis for a qualification. 

Chakcxrt Amendment Act— Damaoes 
AsBBssBD IN Equity Courts. 

Cap. XlKVn. This is an act to amend the coarse 
of Procedare in the High Court of Chancery, the 
Court of Chancery in Ireland, and the Court of 
Chancery in the County Palatine of Lancaster. It 
enables courts of equity to award damage* in iiy unc- 
tion and specific performance cases. The act takes 
effect from thi^ 1st of NoTcmber next, and may be . 
dted as *' The Chancery Amendment Act, 1858." 
As the act is one of great importance, we here give 
its principal provisions : — 

Sec. 2. Potosr to Cowt of Chaneehf to award 
Damaffti in eertain CoBesJ] In all eases in which the 
Court of Chancery has jurisdiction to entertain an 
application for an ii\junction against a breach of any 
covenant, contract, or agreement, or against the 
commission or continuance of any wrongful act, or 
for the sped^c performance of any covenant, contract, 
or agreement, it shaU be lawftil for the same court, 
if it shaU tl^k fit, to avrard damages to the party 
ii\jured, either hi addition to or in substitution for 
such ii^junction of specific performance, and such 
damages may be assessed hi such manner as the 
court shall cUrect. 

Seo. 8. Damages may heAimnd or Question of 
Fact ariiingin^any Suit may be tried by a Jury before 
the Court itee^f,'] It shall be lawful for the Court of 
Chancery, if it shall think fit, to cause the amount of 
such damages in any case to be as s e s s ed or any 
question of fiiet arismg in any suit or proceeding to 
be tried by a special or common jury before the 
court itself; and the Court of Chancery may make 
all such rules and orders upon the sheriff or any 
other person for procuring the attendance of a 
special or common jury, for such assessment of 
damages or the trial of such question of &et, as may 
be made by any of the superior courts of common 
law at Westminster, and may also make any other 
orders which to the Court of Chancery may seem 
requisite; and every such jury shall consist of 
persons possessing the qualifications, and shall be 
struck, summoned, balloted for, and called in like 
manner as if such jury were a jury for the trial of any 
cause in any of the said superior courts ; and every 
juiyman so summoned shall be entitled to the same 
rights and subject to the same duties and liabilities 
as if he had been duly summoned for the trial of any 
such cause in any of die said superior courts ; and 
every party to any such proceeding shall be entitled 
to the same rights as to challenge and otherwise.as if 
he were a party to any such cause ; and generally 
lor all purposes of or auxiliary to the assessment of 



damages or the trial of questions of &ct by a jury 
before the court itoelf, and m respect of new trials, 
the Court of Chancery shall have the same jurisdic- 
diction, powers, and authority va all respects as 
belong to any superior court of common law, or to 
any judge thereof for the like purposes; provided 
that flrom any order made by the court on aa appli- 
cation made for a new trial there shall be the same 
right of appeal as flrom any other order of the court. 

Seo. 4. Queitiom ordered to be trisd by Jury to 
be reduced into writing,"] Any question of fiict and 
uiy question as to the amount of damages which 
shall be so ordered to be tried by a jury before the 
court itself shall be reduced into writmg in' such 
form as the court shall direct, and at the trial the 
jury shall be sworn to try the said question, and a 
true verdict to give thereon according to the evidence ; 
and upon every such trial the Court of Chancery 
shall have the same powers, jurisdiction, and 
authority, as belong to any judge of any of the 
said superior courts sittbg at Nisi Prtics. 

Ssa 6. Damages may be Assessed or Questions of 
Fact tried before Ike Court itself unthout a Jury,"] It 
shall also be kwfU for the Court ofChlmcery, if it shall 
think fit, to cause the amount of such damages in 
any case to be assessed, or any question of fitct 
arising in any suit or proceeding to be tried before 
the court itself without a jury, and to cause the 
evidence on the trial of that question to be taken by 
the oral examination of witnesses and other prooft 
in open court; and any question of fiict, and any 
question as to the amount of damages which shall be . 
so ordered to be tried before the court itself^ shall 
be reduced into writing in such form as die court 
shall direct ; and the verdict of the judge shall be of 
the same effect as the verdict of a jury under this 
act ; and the proceedings upon and after such trial, 
as to the -power of the court, the evidence, and 
otherwise, shall be the same as in the case of trial by 
jury under this act : provided that, in the case of a 
trial under this section, any person may apply for a 
new trial, either to the judge before whom the trial 
was had, or to the Court of Appeal in Chancery. 

Sec. 6. Damages may be assessed by a Jury before 
any Judge of one of the Superior Courts of Common 
Law at Nisi Prius^ or before the Sheriff of any County 
or aty.] It shall also be lawful for the Court of 
Chancery, in any case in which it shall think fit so 
to do, to cause the amount of such damages to be 
assessed by a jury before any judge of one of the 
superior courts^ of common law at Nisi Prius^ or at 
the assizes, or before the sheriff of any county or 
city, and for that purpose to issue a precept to the 
sheriff of such coun^ or dty as the Court o£ 
Chancery shall think fit, or where the sheriff is 
interested then to the coroner, requiring him to 
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return, summoii, and impanel a common or special 
jury for tlie purpose aforesiud, in like manner as is 
done in eases of writs of inquiry at common law, 
which are to be executed before a judge or .before 
the sheriff; "and the Court of Chancery shall have 
power to set aside the verdict or inquisition on such 
inquiry, and to direct a new inquiry, in such manner 
and on such terms as the court shdl think fit. 

Skg. 7. Where Parties are competent to make 
Admmumsj any Party may call on awy other Party 
to admit Documents,'] In any case in which all 
parties to a suit are competent to make admissions 
any party may call on any other party by notice to 
admit any document, saving all just exceptions ; and 
in ease of refusal or neglect to admit, the costs of 
proving the document shall be paid by the party so 
neglecting or refusing, whatever the result of the 
cause may be, unless the court shall certify that 
the refhsal to admjt was reasonable ; and no costs 
' of proving any document shall be allowed unless 
such notice be given, except in cases where the 
omission to give the 'notice is, in the opinion of the 
taxing-master, a saving of expense.^ 

By tee. 8, sees. 1, 3, 3, 4« 5, 6, & 7 of tiis act are 
to extend to the Court of Chancery in Ireland. By 
sec. 9, the Lord Chancellor, &c., in Ireland, may 
make rules for procedure and for regulating fees. 
By sec. 10, sees. 1, 2, 3, 4, 5, 6, & 7 of this act are 
to extend to the Court of Chancery of the County 
Palatine of Lancaster. By sec. 11, the Lord Chan- 
cellor, kc,^ may make rules for procedure and for 
regulating fees. By sec. 12, the rules and orders 
are to be laid before Parliament. 

CoxTNTT Rates Management Act. 

Cap. XXXm. This is an act for the better 
management of county rates. By the 15 & 16 Vic. 
c 81, the justices of the peace of the several counties 
or divisions of counties in England and Wales are 
respectively empowered to appoint a committee for 
the purpose of preparing a basis or standard for fair 
and equal county rates to be made in their respective 
counties and divisions : and by the 51 st sec. of the 
said act it is amongst other things declared that in 
the construction of the said act the word ** county *' 
shall mean and include any riding or division having 
a aeparate conmiission of the peace or separate 
county treasurer. It is well Imown that certain 
counties having one commission of the peace are for 
certain purposes divided into separate divisions, 
ench divbion having a separate county treasurer, 
and such divisions have been unequally assessed, 
and doubts being entertained concerning the appli- 
cation of the said act in such counties, the act in 
question has been passed to declare that the provi- 
(doos of the said act are applicable to such counties 



generally, and not to separate divisions thereof 
particularly. 

Sec. 1. Provisions of 15 ^ 16 Vie. c. 81, to apply 
to Counties having separate DUnsiofial County TVea- 
surers."] In any county having one commission of 
the peace, and being divided into separate divisions^ 
having each a separate county treasurer, the 
provisions of the 15th & 16th Vic. c. 81, for the 
purpose of preparing the basis or standard as 
aforesaid, may be taken and considered to ap{4y to 
the whole of such county generally, and not to 
separate divisions thereof particularly, notwith- 
standing any provisions contained in the 51st see. 
of the said act. 

By see. 2 the justices of divisions are to raise all 
county rates and to administer all disbursements 
thereout in such divisions as heretofore. 

Municipal Fbanchiak Amendment Act^ 

Cap. XLm. This is <in act to amend the Muni- 
eipal Franchise, and it recites that by sec. 19 of the 
59 Geo. 3, c. 12, intituled *' An Act to amend the 
Laws for the Relief of the Poor.*' the inhabitants of 
any parish in vestry assembled are mpowered to 
resolve and direct that the owner or ownen of all 
houses, apartments, or dwellings In such parishes, 
being the immediate lessor or lesson of the actual 
occupier or occupiers, which shall respectively be. 
let to the occupiers thereof at any rent or rate not 
exceeding £20 nor less than £6 by the year, Ibr any 
less term than one year, or on any agreement by 
which the rent shall be reserved or made pajrable at 
any shorter period than three months, shall be 
assessed to the rates for the relief of the poor for or 
inrespect of such houses, apartments, or dwellings, 
and the outhouses and curtilages thereof, instead of 
the actual occupiers: and that it is donbtlui 
whether in such case such occupier is entitled to 
any municipal privileges and franchises to which, by 
virtue of an act passed in the session of Parliament 
held in the 5th & 6th Will. 4, mtituled ** An Act to 
provide for the Regulation of Municipal Corpokti- 
tions in England and Wales,*^ he would have been 
entitled if he himself had been rated and had paid 
such rate or rates : and that when the owner of any 
tenement is rated to the relief of the poor by virtue 
of an act passed in the session of Parliament held in 
the 13th & 14th Vic, mtituled *'An Act for the 
better assessing and collecting the Poor Rates and 
Highway Rates in respect of Small Tenements,'* 
instead of the occupier thereof, and has paid all 
money due on account of any rate or rates in respect 
of such tenement, such occupier is entitled to all 
municipal privileges and franchises to which by 
virtue of the said recited act of Will. 4, he would 
have been entitled if he himself had been rated and 
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had paid such rate or rates. The act then eaactA as 
follows:-^ 

Sec. 1. Where Owner is Rated^ Occupier to he 
entitkd to (he same Municipal Privileges under ff jr 6 
Will 4, C.76, as if he was rated instead of the Owner. ^ 
Where the owner of any such house, apartment, or 
dwelling, in the said first-recited act mentioned, 
shall be rated to the relief of the poor by virtue of 
sec. 19 of the said, first-recited act, instead of the 
occupier thereof, and such owner shall have paid 
all money due on account of any rate or rates 
in respect of spch house, apartment, or dwelling, 
such occupier shall be entitled to all muni- 
dpal privileges and firancluses to which by 
virtue of the said Act passed in the 5th & 6th Will. 
4, intituled " An Act to provide for the regulation 
of Municipal Corporations in England and Wales,*' 
he would have been entitled if he himself had been 
rated and had paid such rate or rates ; and if such 
owner so rated as aforesaid shall not have paid such 
rate or rates, it shall be lawful for such occupier to 
tender to the overseers of the poor, or other person 
authorised by law to receive the same, the amount of 
any rate or rates then due from such owner in respect 
of such house, apartment, or dweUing, and such over- 
seer or other person so authorised as aforesaid shall 
be bound to receive the same, and such occupier shall, 
on the payment or tender of such amount, be entitled 
to exercise all such privileges and franchises as here- 
inbefore mentioned : Provided always, that any oc- 
cupier so pa3ring any rate or rates in respect of any 
such house, apartment, or dwelling, where the owner 
is rated to the same, shall be entitled to deduct and 
retain the amount so paid by him from the next 
payment of rent to be made by him to such owner, 
or to recover the same from such owner as money 
paid to and for the use of such owner, and upon 
such payment being so made by such occupier, and 
being by him so deducted or retained from his rent, 
the production by such owner of the receipt of such 
occupier for the amount so deducted shall be suffi- 
cient proof of such rate or rates having been duly 
paid. 

Sec. 2. Recited Act and this Act to he readasoneJ] 
So much of the said act of the 59th Geo. 3 as remains 
unrepealed and this act shall be read and construed 
together as one act. 



The LoNa Vacation. — We take the following 
from a cheap newspaper, as a specimen of the 
animus against the profession: — ^This day (10th 
August) the Long Vacation commences, and will 
continue to the 24th of October. The origin of the 
vacation was to enable parties to assist in getting in 
the harvest ; but now it is used to enable attorneys 
and solicitors to get in their harvest in the shape of 
bills of costs. 



NOTICES OF NEW BOOKS. 



Atckbourn's Chancery Practicb. 
The Practice of the High Court of Chancery^ as 
altered hy recent Statutes and Orders^ and hy the 
Abolition of the Masters^ Offices : comprising Pro- 
ceedings hy Bill^ Claim^ Special case, Summons^ and 
under the Charitable Trusts Act, Ae Settled Estates 
Act, and the Infants* Marriage Act; with Practical 
Directions, and a Copious Selection of the Modem 
Cases, Sixth Edition, carefully, revised, by 
Hubert Atckbourn, a Solicitor of the Court- 
London : Wildy and Sons. 

The mere words "Practice of the High. Court of 
Chancery ** will at once suggest to many of our 
younger readers a vision of some complex work 
which it may be his bad fortune, rather than his 
pleasure, to be obliged to peruse and to make 
himself, in some degree, acquainted with its contents. 
There can be no doubt that works on practice are 
the least uninviting, which a student is called upon 
to read, but to the practitioner they are certainly 
the most useful, and, therefore, whatever repugnance 
the articled clerk may feel, he must make up his 
mind to undergo the necessary ordeal. It is obvious 
th^t difficulties JLo be encountered, in becoming 
acquainted with the details of practice may be greatly 
facilitated by tlie author's mode of dealing with hia 
materials, Some writers are too ambitious, and fear 
to stoop to petty details and explanations, as though 
readers were rather to be tickled than instructed. 
Among a few hooka on Chancery Practice, the work 
of Mr. Ayckboum has hitherto held a good place, 
and chiefly on account of its excellent practical 
details and arrangement, by which the practitioner 
may find whatever the book contains with very little 
difficulty. ' In fact, in this respect, it stands withotit 
a rival, fiUing the same place for the Chancery prac- 
titioner as Chitty's Archbold does for the common 
lawyer. Mr. Ayckboum's work is divided into fouf 
parts, and there are several chapters under each 
part, each containing various sections. The follow- 
ing will ftfibrd the reader a good idea of the contents 
of the work : — Part I. : The ordinary proceedings 
in a suit. Chap. I. The commencement of a suit. 
Sec. 1, parties to suits ; sec. 2, the bill ; s6e. 8, 
subpoena to appear ; sec. 4, appearance by default ; 
sec. 5, interrogatories for the examination of defend- 
ants. Chap. U. PlaintifTs proceedings on default of 
answer, &c. : sec. 1, process of contempt ; sec. 2, 
bill pro confesso; sec. 3, traversing note. Chap. 
II L The defence: sec. 1, appearance; sec 2, 
answer ; sec. 3, detnurrer ; sec. . 4, plea ; sec. 5| 
dbdaimer ; sec. 6, interrogatories for the examina- 
tion of i^aintiff. Chap. IV. Plaintiffs proceedings 
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after answer : sec. 1, exceptions to answer for insuffi- 
ciency ; MC- 2f motion for.decree ; sec. 8, replication. 
Chap. Y'.* Evidence : sec, 1, evidence of the plead- 
ings; sec. 2, documentary evidence; sec. 8, oral 
evidence ; sec. 4, evidence by affidavit ; sec. 6, evi- 
dence abroa4 ; sec. '6, evidence dehene eue ; sec. 7, 
subpoena for witnesses ; sec. 8, publication or closing 
evidence. Chap. YL The hearing and decree, &c. : 
sec. 1, setting down the cause ; sec. 2, subpoena to 
hear juil^ent; sec. 8, the brief, kc.\ sec. 4, the 
hearings sec 5, the decree. Part IL Particular 
proceedings in« Suit by Bill. Chap. I. Particular 
bills: sec 1, bill of partition; sec 2, bill for specific 
performance; sec 8, bill of foreclosure ; sec 4, bill 
of interpleader; sec. 6, bill to perpetuate testimony ; 
see. 6, bill of discovery ; sec."?, bill of review ; sec 8, 
cross bill ; sec 9, information. Chap. IL Particular 
writs, &c : sec 1, ii\]unctions; sec 2, ne exeat regno; 
sec 8, distringas on stock; i|ec 4, restrahung orders. 
Chap. nL Literlocutory proceedings : sec. 1, mo- 
tions ; • sec. 2, petitions ; sec. 8, affidavits. Chap. 
lY. Incidental proceedmgs: sec 1* dismission of a 
bill ; sec 2, staying proceedings ; sec 8, scandal and 
impertmence; sec 4, production of documents; 
sec 6, prelimihary inquiries, &c. ; sec 6, issues, &c. ; 
dec 7f rehearing and appeal; sec 8, appeal to the 
Lords; sec. 9, abatement and revivor; sec. 10, 
supplemental proceedings; sec }1, copies of plead- . 
ing«, &c ; sec. 12, fees and stankps ; sec. 18, allow- 
ance to parties pending litigation ; sec. 14, irregular 
proceedings; sec 15, Airtiber directions; sec. 16, 
iiurther considerations; sec 17, costs. Chap. Y. 
Proceedings in the Acconntant-General*s office: 
sec. 1, payment of money and transfer of stock into 
court; sec 2; payment of jnoney and transfer pf 
stock out of court; sec. 8, investments; sec 4, sale 
of stock; sec 6, carrying over ; sec 6, stop orders ; 
MC 7, accounts. Chap. YI. Proceedings in the 
^Master's offices: sec 1, carrying in the decree; 
sec 2, warrants; sec 8, evidence; sec 4, sales; 
sec .5, the reports ; sec. 6, abatement of suit. Chap. 
YUr Proceedings in the judges* c^ombers : sec. 1, 
jurisdiction at chambers; sec 2, carrying in the 
decree; sec. 8, the summons; sec. 4, orders ; sec 5, 
evidence; sec. 6, references to counsel, kc ; sec. 7, 
accounts; sec 8, debts and claims, &c. ; sec. 9, 
sales ; sec. 10, the certificate or report. Part UI. 
Proceedings in Particular Suits, and without Suit. 
Chap. I. Proceedings by claim: sec. 1, the claims 
sec 2, the appearance and defenci^ ; sec. 3, evidence ; 
sec. 4, setting down the claim ; sec. 5, the hearing ; 
sec. 6, the order ; sec. 7, claim to revive ; sec. 8, 
supplemental claim ; sec. 9, production of documents ; 
sec 10, proceedings upon references. Chap. n. 
Proceedings by special case : sec 1, the special case ; 
sec 2y setting down the case, &c.; sec. 8, the hearing 



and decree, &c. ; sec. 4« incideiital proceedings. 
Chap. IIL Proceedings for Administration of 
Estates: sec. 1, the order ; sec. 2, the certificate or 
report ; sec. 8, appropriation of the assets. Chap. 
lY. Proceedings by summons: vec 1, the summons; 
sec 2, the order, &e. ; sec 8, further eocsiderations. 
Chap. Y. Proceedings for administration of charities. 
Chap. YI. Proceedings under the Settled Estates 
Act. Part lY. Proceedings by and against Particular 
Parties. Chap. L : sec. 1, infimts; sec 2, recovers ; 
sec 8, paupers ; sec. 4, solicitors, list of Chancery 
public offices, attendance and holidays at offices. 

The bare enumeration of the above titles will 
afford some idea of the topics treated of hi the 
volume of Mr. Ayckboum, but it is impossible to 
satisfy the reader as to the mode in which the work 
is edited, though an extract therefirom may be of 
some little assistance in this respect. We select for 
our purpose Sec A of Chap. L of Part I., treating of 

** iNTBBROOATOBXBa FOB tBX ExUiDIATIOH OF 
DBFKHDA2fT8 !* : — 

^'/liwAatcoMt.— Tormerly the interrogatories for 
the eTamination of the deftndant were embodied in 
the bill of complaint. In Aiture, however, the bill 
of complaint is not to contain any interrogatories for 
the ezatnmation of the defendant (15 8l 16 Yic c 
86, s. la). 

** Formerly also, as already observed (aii/e, p. 14), 
all the defendants to the suit, although mere formal 
parties, were required to answer the bill ; the only 
exception bemg in the case of parties against whom 
no *<rect relief was sought. As this practice was 
necessarily attended with great delay and expense, 
it was, in accordance with the recommendation of 
the Chancery Commissioners (isee Chan. Com. report, 
pp. 26, 41), enacted that the plaintiff in any suit 
commenced by bill may, if he requires an answer 
ftom any defendant thereto, file in the record office 
of the court interrogatories for the examination of 
the defendant or defendants, or such of them tcom 
whom he shall require an answer, and deliver to the 
defendant or defendants so required to answer, or. 
to his or their solicitor, a copy of such interrogatories, 
or of such of them as shall be applicable to the 
particular defendant or- defendants ; and no defen- 
dant shall be called upon or required to put in any 
answer to a bill unless interrogiitories shall have 
been so filed, and a copy thereof delivered to him 
or his solicitor, within a time to be limited, or within 
such fiirther time as the court shall think fit to 
direct (16 & 16 Yic. c 86, s. 12). 

"The foregomg section, it will be observed, 
merely applies to suits, commenced by bill ; but the 
words ** bill of complaint" in the act mclude an 
information (sec. 66). 

*^ In fixture, therefore, it will be optional with the 
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pliintiff either to require «n answer from the defen- 
dant or not, 89 he maj deem expedient. Where a 
defendant, howerer, ahall not be required to answer 
and ahall not answer the plaintiflTs bOl, he is to be 
considered to have traversed the ease made by the bill 
(see 36). This section of the act has been held to 
•ipfiy toa supplemental bill (Heath t. Lewis, 2 W. R. 
488). In such case, as the defendant will be considered 
to We denied the allegations in the bill, the plaintiff 
muftt be prepared to support them by evidence. 

** Time forJiUng, — In cases in which the plaintiff 
requires an answer to any bill from any defendant 
or defendants thereto, the interrogatories for the 
examination of such defendant or defendants are to 
be filed within eight days after die time limited for 
the ufipearmice of. such defendant or defendants 
<16 order, 7 Aug. 1852). As the time lunited for 
the appearance of the defendant, when served within 
the jurisdiction, is dght days after service of the 
copy of the bill, exclusive of the day of service, the 
interrogatories must be filed within sixteen days 
after such service. 

** After the time allowed by the foregoing order, 
no inteitogatories are to be filed without special 
leave of the court, to be applied for upon notice of 
motion (20 Id.). Not^thstanding this order, 
application for leave to fil% interrogatories are, in 
practice, usuiilly made by summons in chambers. 

** Where a written copy of the bill has been filed 
under section 6 of the foregoing act, the plaintiff 
may fi]e his interrogatories without waiting until he 
has filed a printed copy of the bill (Lambert v. 
Lomas, 9 Hue, App. 29 ; 16 Jnr. 1008). 

^[Formqf.'-^Uhe interrog^ries for the examina- 
tion of a defendant to a bill may be in a form similar 
to the fermset out in schedule (C.) to the orders of 
the 7th of August, 1852, with such variations as the 
nature and dreumstances of each particular case 
may require (15 order, 7th Aug. 1852). 

^*The plaintiff may mterrogate the defendant as 
to docnmients in his possession, although the bill 
does not contain any charge to that effect (Perry v. 
Ttaxpin, 1 Kay, App. 49 ; 18 Jur. 594). 

^^ How prepared ckd JiUd,—T\A interrogatories 
are prepared by counsel, and must be signed by 
hmoL One set of interrogatories will be -sufficient, 
although there may be several defendants, the note 
at the foot speci^ng the particular interrogatories 
which ttch defendant is required to answer. 

*' The interrogatories must be endorsed with the 
names and addresses of the solicitor and agbni, as 
previously directed in the case of a bill ; and are 
filed at the Record and Writ Clerks* Office. 

^'The interrogatories being prepared, they are 
then engrossed on parchment, in words at length ; 
after which they are taken to the clerk of records 



and writs in whose division the suit may be, who, 
on satisfying himself that the eight days after the 
time limited for the appearance of the defendant 
have not expired, will file them. 

" Delivering copies.-^Jf the defendant appear in 
pereoriy or by his own solicitor^ within the time limited 
for that purpose by the rule of the court, the 
plain tiff is, within eight days after the time allowed 
for such appearance, to deliver to the defendant or 
defendants so required to answer, or to his or their 
solicitor or solicitors, a copy of the interrogatories 
so filed as aforesaid, or of such of them as the 
particular defendant or defendants shall be required 
to answer. And the copy so to be delivered is to be 
examined with the original, and the number of 
folios counted by the clerks of records and writs, 
who, on finding that such copy is duly stamped and 
properly written, are to mark the same as an office 
copy (17 order, 7 Aug. 1852). Under this order, 
if the defendant has appeared in person, the copy of 
the interrogatories .wUl be delivered to him at his 
address for service. If the defendant appears by 
solicitor, the copy will be delivered to such solicitor. 
It need not be served upon the solicitor personally ; 
leaving it at the solicitor's office is sufficient (Bowen 
V. Price, 22 Law J. 179 ; 20 Law T. 174). Where 
the service has been improperly made, the court 
extended the time for service (Emson v. Bowley, 
2 W. R. 298 ; 22 Law T. 815). 

" If any defendant to a suit commenced by bill do 
not appear in person or by his own solicitor, within 
the time allowed for that purpose by the rules of 
the court, and the plaintiff has filed int^rogatories 
for his examination, the plaintiff may deliver a copy 
of- such interrogatories so examined and marked 
as aforesaid, to the defendant, at any time after the 
time allowed to such defendant to appear, and 
before his appearance in person or by his own 
solicitor ; or the plaintiff may deliver a copy of such 
interrogatories so examined and marked as aforesaid, 
to the defendant or his solicitor, after the appearance 
of such defendant in person, or by bis own solicitor, 
but within eight days after such appearance (18 order, 
7 Aug. 1852). Under this order, if the defenduit 
has not appeared, the copy interrogatories wiU be 
served on him in a similar manner to a subpoena to 
appear. 

" The fee fqr examining every copy, or part of a 
copy of a set of interrogatories, and marking same 
as an office copy is Is. lower scale, or 5s. higher 
scale, payable by means of stamps (4 order, Jan. 
1857). 

** If the interrogatories are to be served on the 
solicitor, they must be served before seven o*clock 
in the evening, or on Saturdays before two o'clock 
in the afternoon. 
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" Make & copy of ihe interrogatories, or of such of 
them as are applicable to the particular defendant, 
on brief paper bearing a stamp, and take it to the 
clerk of records and writs in whose division the suit 
may be, together with a praecipe which is obtained in 
the office, and he will examiae the copy with the 
origioal interrogatories, count the folios, and mark it 
as an office copy ; after which deliver it to the defen- 
dant, or his solicitor or agent, as the case may be. 
A memorandum of the service should then be made, 
as an affidavit thereof will be required, before any 
process of contempt can be adopted against the 
defendant for want of answer. 

*^When the pame solicitor appears for several 
defendants, only one copy of the interrogatories need 
be served on him. If the defei\dants have not 
appeared, or have appeared by separate solicitors, a 
copy must be served for each defendant. 

'* Where the clerk who served the interrogatories 
had gone abroad, but a memorandum of the service 
was endorsed on the draft, coitpled with an affidavit 
by another clerk that the defendants solicitor had 
admitted the servicefit was held sufficient to support 
an attachment for want of answer (Sidebottam v. 
Adkins, 6 W. R. 97). 

'* Interrogatories n^ay be amended at any time 
before answer; after which further interrogatories 
must be.filed. The order to amend the bill should 
provide for the amendment of the interrogatories, 
otherwise a separate order must be obtained. If the 
amendments exceed two folios in any part of the 
interrogatories, a new engrossment must be filed (see 
Braithwaite's R. & W. P. 809)." 

The reader -of the above extract will have no 
difficulty in perceiving the advantages derivable 
from the possession of a work written all through 
upon 'a similar plan. To the practitioner the work 
is, on account of its minute directions and general 
accuracy, almost indispensable and without any rival, 
whilst the same features must also render it useful 
to the articled clerk anxious to become acquainted 
with the details of equity practice. It would not be 
too much to assert that a diligent country student 
might, by a careful perusal of Mr. Ayckboum's 
work, gain such a knowledge of the course of practice 
as to be able, on coming to town, to take the neces- 
sary steps in equity proceedings, without any or 
very slight assistance. We may add that the work 
being printed in small type, contains much more in 
it than would at first sight be expected. 



Shakespkabb. 

Shakespeare a Lawyer. By William L. RusBTOxr. 
Is. London : Longman & Co. 

It is not very long ago that the literary world waa 
startled — ^not to say scandalised — by the assertion 
that Lord Bacon wrote the pla3rs commonly ascribed 
to Shakespeare. The discoverer of this astounding 
novelty could hardly have propounded this as a 
Uiing which, if he believed it himself, the world could 
be expected to give credence — ^not but that some 
earlier writers had Qx>ra time to time asserted that 
Shakespeare, if not himself a lawyer, must have had 
considerable skill in the laws, but it remained for a 
modem to fix on a Chancellor for the actual writer 
of '' Macbeth,** '' Hamlet,** &c. Attention having thns 
been called to the legal aspect of Shakespeare*8 plays, 
we presume that Mr. Rushton was induced to in- 
yestigate the matter. We 'may, however, remark, 
that whether or not known to him, he has been an. 
ticipated by more than one previous writer, among 
others by a contributor to, we think, the " Legal 
Observer** in its earlier dajrs. Whether or not Mr. 
Rushton has availed himself of these prior contribu- 
tions we cannot say, but as he is himself silent on 
the point, we must assume that he was not aware of 
their existence, or has not chosen to consult them. 
The author opens thus : — 

^' The works of William Shakeipeare contain a 
remarkable quantity of law terms, whose significa- 
tions are naturally unknown to the generality of 
readers. Some of the admirers of our great drama- 
tist may assert that the universality of his genius, 
the strength, vigour, and magnitude of his intellectual 
faculties and powers of investigation, enabled him to 
acquire a more profound knowledge of a greater 
variety of subjects than ever yet seems to have been 
possessed by the same individual, and that the legal 
knowledge he has displayed in the correct use of law 
terms is not more remarkable than his intimate ac- 
quaintance with human nature, and accurate obser- 
vation of the habits and customs of mankind,* or than 
the knowledge of seamanship, and the correct use of 
nautical terms he has displayed in the * Tempest* 
To attempt to account for the frequent occurrence 
and correct use of law terms in Shakespeare's works, 
by attributing to him unusual knowledge of a great 
variety of pubjects, is not satisfactory ; for Shake- 
speare*s knowledge, it is generally admitted, waa 
more intuitive than acquired, consisting more in an 
extensive and profound intimacy with human nature, 
with the aniinal and inanimate world, — which he 
has displayed with a truthfulness, power, and sub- 
limity unapproachcd, if not unapproachable, rather 
than ill a familiarity with the writings of authors and 
science in general,— and if that master mind could 
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poesibly liave poaaessed double the unequalled genina 
whkh exalted him &r above the generality of hia 
fellow ereaturea, he would not have been able to uae 
and apply law terma of a purely technical character 
in the manner appearing in hia eon^K)aitiona, with- 
out conaiderable knowledge of that abatruae and 
mighty adence, the law of England. Nor. will it be 
aatiafaetoiy to atate that the legal knowledge he haa 
diaplayed in die correct inae of law terma afforda no 
more evidence of lua having been a lawyer than the 
correct uae of nautical terma and the knowledge of 
fffniMiabip afforda of hia having been aometime a 
aeaman,*— becauae the aea phraaea and the diaplay 
of knowledge of aeamanahip are peculiar to the 
* Tempeat,*— thoae phraaea are not of frequent oc- 
currence, and that knowledge ia not diaplayed in any 
ether portion of hia worka. Moreover, if it can be 
proved, aa there aeema reaaon to believe, that the 
principlea and practice of the law of real property 
were more generally understood by unprofeaaional 
people in Shakeapeare^a time than at the preaent 
day, that circumatance will not aatis&ctorily account 
for all Shakespeare's legal knowledge, because hia 
worka contain paaaagea diaplaying not merely a 
knowledge of the principles and practice of the law 
of real property, but also of the common law, and of 
the criminal law, and a thorough intimacy with the 
exact letter of the atatute law.*' 

Mr. Ruahton then goea on through about forty 
pogea with inatancea from Shakespear's plays, 
with explanations of the legal terma occurring 
therein, with a view to ahow that Shakeapeare 
mnat have had a legal education. It must be 
admitted that some of the examples adduced fbmish 
very correctiy applied legal terms, but still the quea- 
tion remains, whether a man blessed with such strong 
.moiher-wit aa Shakeapeare may not have picked up 
the phraaea and thdr proper application without 
much labour— even in converaation with lawyera, or 
peraona connected with them. Indeed, other profes- 
alona and branchea of learning might claim Shake- 
apeare with equal justice. Can there be a doubt 
that he was a physician, or, at least, an apothecary, 
or a botaniat, or a lapidary, &c. In fact, there ia 
acarcely anything which he may not be auppoaed to 
have been — ^not forgetting a deer-steaher or poacher, 
if judged by his.deacriptiona. However, so strong 
ia the intereat which every Englishman feels in 
Shakeapeare, that there can be little doubt that very 
many will hail the labours of Mr. Rushton with satis- 
Action, and we do not aee why, as lawyers, we may 
not ^^ lay the flattering unction to our souls '* that so 
bright a genius was once numbered amongst us. It 
ia quite impoaaible to do juatice to Mr. Rushton*s 
laboura without extracts from hia lucubration, but 



we have felt a difficulty where to aelect Following 
the extract above given, are the foUowing : — 
^^auffbik Lord Cardinal, the King's ftirther pleasnre is, 
Becaoae idl those things yon have done of Ute 
•By your power legatine within this kingdom, 
Fall into the compass of a promniMre, — 
That, therefore, such a writ be sued against yon. 
To forfeit all your ffoodi, landt^ teaesMnte, 
^Ckattelty and whatsover, and to be 
(ha <^ the Km/ft proUetum, This is my charge. 
Hmvy Yin., Ad 8, Scene 2. 
'^ A prcemunire (so called from the words of the 
writ praemunire /qcia$ or prcemoneri fadoi^ signifying 
the writ and the offence on which the writ' is 
grounded) is an ofltence whereby one shall incur the 
same puniahment which ia inflated upon those who 
tranagreaa the 16th Richard 11., chap. 5, commonly 
called the Statute of Prasmunire, which enacta that, 
' If any purehaae or puraue, or cause to be pur- 
chased or pursued in the Court of Rome, or ebe- 
where, any translation, process, sentence of excom- 
munication, bulls, instruments, &c., which toucb the 
King ; or if any do bring them within the realm, or 
receive them, tiiey shall he put out of the King* s pro- 
tection^ and their lands^ tenements, goods, and chattels 
forfnUd to (he King^ (see the exposition of this 
atatute, drd Inst. 126, and aee 28 Hen. 8, c. 16, 
which ia a general law, and stricUy penned against 
pleading any bull, diapenaation, &c., from Rome, 
which is not warranted by the act Wood^s Institute, 
2nd edit p. 408). This offence originated ftx>m the 
power claimed and exercised by the Pope, which 
even in the days of blind seal was too exorbitant for 
our ancestors to endure. 
Dnie, Whoe'er he be, that hi this foni proceeding, 
Hath thns begniled yonr daughter of herself, 
And you of her, the bloody book of law 
Ton shall read in the bitter letter, 
After your own sense ; yea, though onr proper son 
Stood in your action. 
OtheUo. I will a round unyaniiflh*d tale deliver [oharms. 
Of my whole course of love; what dmgt, what 
What conJmsUioH, and what mighty magic, 
(For such proceeding I am charged withal), 
I won his daughter with. 
" The 8th cap. SSrd Henry 8, against conjurations, 
witchcraft, aorceries, and enchantments, enacts, ^It 
shall be felony to practice, or cause to be practised, 
conjuration, witchcraft, enchantment, or sorcery, to 
get money ; or to consume any person in his body, 
members, or goods ; or to provoke any person to un - 
lawfiU love; or for despight of Christ, or lucre of 
money, to pull down any cross ; or to declare where 
goods stolen be * (see also 5th £liz. cap. 5). These 
paaaagea suffidentiy prove that Shakespeare's know- 
ledge of the English law was not confined to the to 
nan scripta^ for he uaca almost the exact Lmguage of 
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the statutes. It may, however, be asserted that 
probably chance made Shakespeare familiar with law 
terms ; but chance would not have enabled him to 
apply them with such correctness. Moreover, why 
should Shakespeare make use of law terms in prefer- 
ence to the- technical terms of the medical, clerical, 
or any other profession? It will also be perceived, 
in the passages about to be selected, that the great 
dramatist, in addition to a frequent use of law terms 
and law phraseology, makes constant reference to 
lawyers in his allusions to mankind, in apparent 
preference to the members of any other profession. 
Why should Hamlet, in his reflections on a skull, 
suppose that it belonged to a lawyer, in preference 
to a doctor or a divine? But let the reader notice 
how many law terms are made use of in this passage : 

HandeL Why may not that ht the skull of a lawyer ? 
Where' be his qmddett now, his ^Ulettj hia ctues^ his tmuiret, 
and his tiicks ? Why does he suffer this rfide knave now 
to knock him about the 'sconce with a dirty shovel, and 
will not tell him of his action X)f lattery ? This fellow 
might be in 's time a buyer of land, with his statutts, his 
recognizaneet, his fiteSt his double vouchers, his recoveriei. 
Is this thejme of Yaajbteaf and the neovery of his recoveriet, 
to have his^ pate full of >i« dirt? Will his vouchen 
vouch him no more of his pttrchaaes^ and double ones too, 
than the length and brsadth of a pair of indentures f The 
very conveyance of his lands will hardly lie in this box^ 
and must the inheritor himself have no more ? 

^^ Q^iddet8 and quillets, cases and tenures, are terms 
with which many persons, who are not at all familiar 
with the laws of England, are perfectly well ac- 
quainted. But statutes and recogmsances,fines, double 
vouchers, and recoveries are somewhat more tech* 
nical and abstruse. Recognisance (recognitio), 
though in special signification it only acknow- 
ledges a certain debt, and is executed upon all 
the goods and half of the lands of the recognisor, 
yet by extension it is drawn also to bonds, commonly 
called statute merchant and statute of the staple. A 
statute merchant (so called from the 13th Edward I., 
De mercatoribus), was a bond acknowleged before 
one of the clerks of the statutes merchant, and 
mayor, or chief warden of the city of London, or 
two merchants of the said city, for that purpose 
assigned ; or before the mayor, chief warden, or 
master of other cities or good towns, or other 
sufficient men for that purpose appointed, sealed, 
with the seal of the depter and of the King, which 
was of two pieces, the greater was kept by the said 
mayor, chief warden, &c., and the lesser piece 
thereof by the said clerks. Statute staple was either 
properly so called, or improperly. A statute staple, 
properly so called, was a bond of record, acknow- 
ledged before the mayor of the staple, in the 
presence of the two constables of the same staple, 
founded upon the statute anno 27th Edward 3, cap. 



9. A statute staple improper, was a bond of record, 
founded upon the statute anno 23rd Henry 8, cap. 
6, of the nature of a proper statute staple,' as touching 
the forces tfnd execution thereof, and acknowledged 
before one of the chief justices, and, in their absence, 
before the mayor of the staple and the recorder of 
London. The statutes referred to by Hamlet are 
doubtless statutes merchant and statutes staple, and 
not acts of Parliament; because between these 
statutes and recognisances there exists a reciprocal 
relation. Statutes staple, statutes merchant, and 
recognisances, in the nature of a statute staple, are 
now obsolete. The term Jine, as used by Shakes- 
peare in this passage, signified an amicable agree- 
ment or composition of a suit, whether real or 
fictitious, between the demandant and tenant, with 
the consent of the judges, and enrolled among the 
records of the court where the suit was commenced, 
by which lands and tenements were transferred from 
one person to another, or any other settlement was 
made respecting them. This assurance was called 
^nis, or finaUs concordia, from the words with which 
it began, and also from its effect, which was to put to 
an end to all suits and contentions. Thus, Ghmville 
says : ^^Et nota quod dicitur talis concordia finatis, eo 
qitod finem hnponit negotio, adeo ut neuter Ugitantium 
ab ed de cetera poterit recedere f and Brac^n says : 
'* Finis est extremitas unius cujusque ret, etideo dicitur 
ftnalis Concordia, quia imponit finem litibus.*^ A 
recovery, in its most extensive sense, was a restora^ 
tion of a former right, by the solemn judgment of a 
court of justice ; and judgment, whether obtained 
after a real defence made by the tenant, or upon hia 
default, Or feint plea, had the same force and effi- 
cacy to bind the right of the land so recovered, and 
to vest a fre6 and absolute estate in fee-simple in the 
recoveror." 

It will thus be seen that Mr. Rushtop illustrates 
Shakespeare's law terms in a manner which would 
doubtless be useful to lay readers ; but whether he 
has proved his point that Shakespeare was » lawyer 
id not so clear, and those who are interested in that 
question we must refer to the work itself, where they 
will find many further quotations and illustrations. 
The conclusion is so flattering to our English laws, 
that we cannot refrain from giving our readers the 
benefit of it:— 

" To conclude, whether William Shakespeare was 
or was not a member of the legal profession, suffi- 
cient has probably been stated to prove that he had 
acquired a general knowledge of the laws of England, 
— the accumulated wisdom of ages, the stronghold of 
fireedom, of civil and religious liberty, — the wisest, 
the noblest, the most fair and . equitable system of 
jurisprudence ever respected and obeyed by the just, 
or calumniated and violated by the evil, or that the 
human race in any age or any clime has ever yet 
beheld !'' 
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THE ENGLISH LAWYER. 
(^Continued from p. 78). 

'* We now come to the second* principal branch 
which is of the less principal diyisions. 

** Divisio minus Principalis, est qua dividitur totum 
impropnk dictum, ut I. Causa per suos effectus, 2. 
Effectus per suas edusas, 3. Subjectum per sua acci- 
dentia, .4. Accidentia per sua suhjecta. 5. Accidentia 
per accidentia, 6. Res per sua objecta, adjuncta, 7. 
Quando, per drcumstantias loci, temporis. 

** Common, — We often make divisions in the law by 
the causes as Bracton doth diyide a common thus by 
the causes: first, material, as of those profits 
whereof common may be had ; as common of estovers, 
to bum in their houses ; common of pasture, for 
feed for their cattle ; common to dig in the soil of 
another; scilicet, fodiendo, ut lapides, cretam, arenam, 
turbam,' id est, common of turbary and such like ; 
wd likewise there is a common of fishing, called 
eommoh of piscary. 

*• In respect of the form and manner, how a common 
is divided, thus; every common is either common 
appendant, common appurtenant, common per cause 
de vicinage, or common in gross. 

'^ In respect of the efficient cause, a conmion is 
divided thus, as all commons are either by prescrip- 
tion, or else by grant : commons by prescription are 
such as antiquity of time, and long continuance have 
produced, as common appendant, common per cause 
de vicinage. 

«« Conmions that have had their original by the 
grant of the parties are either so granted as that the 
same is restrained to the beasts pasturing such lands ; 
and 80 it may be called a common appurtenant, 
although improperly by grant ; or else a common in 
gross, and that in such liberty or manner of restraint 
of benefit as pleaseth the grantor to bestow. 

^^In respect of the circumstance of time, some 
commons are for all times of the year, some others 
for a certain time only. 

** In respect of the place, some commons are in 
the waste of the lord, or by especial grant through 
all his land, or in his several, or ubicunque averia sua 
iverint, 

^*' In common of pasture Bracton considereth these 
things ; either the word pasture is taken largely, de 
omni quod edipoterit, vel pasci, largl sumpto vocabulo, 
ut si quis habeat in aUcujus terra communiam pasturce, 
sciUcet, herbagii, Pessonii, sive glandis, aut nucum, aut 
quicquid suo nomine Pessonu continetur, item foUomm 
et/rondium, 

** Conditions. — S3 1 may divide cont^Qtions annexed 
to contracts, or to estates in this manner. 
" All conditions are either conditions in fact, or 



in law ; conditions in fact are either expressed in 
words, and so created by words conditional, or else 
they are implied, namely, conditions by implication. 

*^ Conditions expressed are either possible or 
impossible to be performed, and then are those 
conditions void in law, for, nemo tenetur ad impossi' 
biUa; all possible conditions are such as may be 
either against the law, and that either against the 
common law, and then not only the condition, but 
the whole contract is void ; but if it be only contrary 
to a statute law which may be dispensed with, then 
the condition standeth good ; and the party bound 
thereby is likewise bound to procure a dispensatipn, 
and make himself able to perform the same. 

*^A condition lawful is either subsequent, or 
precedent ; subsequent conditions annexed to estates, 
do either upon performance enlarge the same, or 
upon breach diminish or make void the same. 

*' Conditions repugnant are such as are limited 
repugnant to the premises, as land given in fee 
simple by a common person upon a condition that he, 
not his heirs, should alien. This is a repugnant 
condition to the ampleness of the estate, and there- 
fore void. 

" Custom, — In like manner I might divide a 
custom by the causes, as the internal causes are the 
matter and form; the material parts may be the 
persons whom the custom concemeth ; the place and 
proceedings in courts of justice ; lor every court of 
justice hath its customs and courses of proceedings 
sometimes different from others. 

*^ In respect of their form, they are ^ther general 
throughout all the realm, and so do they constitute that 
part of the common law which is grounded upon the 
general custom of the realm. 

'' Or else they are particular customs to certain 
places, of the which Bracton saith thua: Habent 
AngUci plurima de consuetudine, qua: non habent ex 
lege, sicut in diversis Comitatibus, Civitatibus, Burgis 
et Villis, ubi semper erit inquirendum, quce sit loci ilUus 
consuetudo, et qualiler utantur consuetudine, 

** Every special custom, as touching the form 
thereof, because it bindeth as a law, and is as a 
peculiar law of the place, hath two things consider- 
able—first, the place ; secondly, the manner and use 
of it. As concerning the place, every particular 
custom ought to be bounded within the compass of 
particular places, as sometimes through a whole 
county or the greatest part thereof, as gavelkind in 
Kent: or within a city, borough, or town, as 
Borough-English : for a particular custom cannot be 
at large in places uplandish. 

** Secondly, as touching the form and manner of 
use of it, it ought to be reasonable and agreeable to 
common right without absurdity, for the which a 
particular reason may be yielded and given. 



110 



THE LAW CHRONICLE. 



[Oct. 1, 1868. 



"Hence ensueth, that it ought to be without 
pr^udice to any, and not to be unjust in itself (42 
Ed. 3, f. Avow. 66; 3^ Hen. 6, 29 b.; Fitah. 
Custom, 2). 

** Secondly, it ought to be certain (13 Ed. 3, f. 
dumfuit infra cetatem, 3 ; 22 HeA. 6, 46, 47). 

" Thirdly, it ought to be alleged in the affirmative ; 
fbr a negative allegation is not perfect (8 Hen. 6, 
4 a.). 

"Efficient causes of a custom are two ; longe vi 
tempOris tmu, that is, commencement without notice 
of the original when it begun, which they utter in 
these words : Temps dont Memorie ne court, as Littleton 
apeaketh ; and secondly, continuance without notable 
interruption (8 Hen. 6, 4 b. ; 22 Ed. 4, 8 b. ; 35 
Hen. 6, f. Custom, 2^ 18 Ed.. 3, f. Prascript. 40; 
21 Hen. 7, 20 a. b.). 

"The final cause is the effect, that it binds like a 
law, for, in things of this nature, the final cause and 
the effect are all one: hereof Bracton speaketh, 
Consuetudo quando pro lege ohiematur in partibus uhi 
Juerit more utentium approbala est vicem legis ohtineL 
And again, Longcevi temporis ususj non est tfiUs 
mithoritas (Bracton lib. 1, c. 3, f.'2). Hence it is 
said, that a custom ought to be compulsory (42 Ed. 
8, f. Avow. 665 ; 5 Hen. 7, 9). 

" Also by the knowledge had de nondnativis, the 
thing is known in concreto as well as in abstracto : 
which is very necessary in descriptions, and many 
times in use : as Littleton in the first chapter of his 
book, in his treatise of fee simple. But because he 
writeth a book of tenures, which is the chief drift of 
that book, he thought it better to tell you who was 
a tenant in fee simple, than to describe the estate 
alone; for in so doing it was more suitable and 
answerable to his treatise in hand, namely, of tenures 
and their incidents, rather to deal with the tenant 
than the estate, yet so as that thereby the estate is 
likewise sufficienUy known. The like he performed 
in the rest of his chapters, as of tenant in tail, 
tenant in dower, tenant for life, and the rest. 

" Aristotle makes four kinds of opposites ; first* 
those that are relativh opposita, as the husband and 
the wife, the father and the son, the master and the 
servant, of which consisteth the estate economical of 
every family and household (32 Hen. 8, 3, Dyer). 
So likewise the Ein^ and his subjects, the magistrate 
and the people, of which consisteth the estate 
political of the kingdom and common-wealth (4 £1. 
2, 22, 1 Dyer). So also the lord and his tenant, in 
whom anciently stood the strength of the estate ; 
the lessor and lessee, grantor and grantee, feoffor 
and feoffee, bargainor and bargainee, conisor and 
eonisee, recoveror and tenant against whom the 
recovery was had, and such like, in whom and 
between whom all conveyances and contracts have 



their being. So likewise in suits real the demand- 
ant and the tenant, in suits personal and mixed the 
plaintiff and the defendant, in an assize the plaintiff 
and tenant; Actor and Reus in criminal causes: 
between which persons all suits and proceedings in 
law are determined. 

" These are aU relativh opposita, and have reference 
to each other; as one man cannot be properly 
plaintiff and defendant in one and the self same 
action ; or Actor and Reus, except in some special- 
causes only, as where interpleader may be admitted, 
as in a writ of detinue, where garnishment is required, 
there the defendant is become actor against the 
garnishee (3 Hen. 6, 18 ; 20 Hen. 6, 28 ; 20 Hen. 6, 
29 ; 22 Hen. 6, 45 a.). 

" So in a quare impedit, where the defendant 
maketh title to have a writ to the bishop^ the 
defendant has become aa actor. 

" In a replevin upon an avowry made, the avow- 
ant is become actor (8 Hen. 6, 18 a.; 22 Hen. 6, 
45 a. ; 22 Ed. 4, 10 a.). 

"So in a Quod ei de/orceat, the demandant or 
plaintiff shall defend his estate against such recovery 
as shall be pleaded against him, and be^m^ dlefen- 
dant, and may vouch, Ac si essettenens in priori brevi, 
by the Statute of Westm. 2. 

" The fourth and last kind of opposites are those 
which in propositions and clauses are contradicentia, 
the one affirmative and the other negative ; of which 
express and fidl affimatives the law requireth all 
issues to be joined triable by jurors, that they may 
not be inveigled .in the trial of matters in fiiet. 

"Also the law of England being more precise in 
the form of pleading than any other foreign law, to 
the intent the issue and point that cometh to be 
tried in matters of fiust might be evident and clear 
to a jury, doth require that all affirmative pleadmg 
-in bar or defence, to make it the more perspicuously 
affirmative, should be averred, that is, an offer made 
of clear proofs. 

" Of negatives in the law there are two Jdnds, aa 
first mere negations, of which we commonly say, 
JfTegatitmrn nihil impUcat: and there are also propo- 
sitions negative, which do imply an affirmative, and 
those we call negative pregnants, which we do refuse 
in all issues of trials by jurors, except in some cases, 
where the neces9ity of the cause doth require the 
same. 

" So moreover, modi prions and modi simul, which 
Aristotle also handleth as post-predicaments, are 
worthy consideration: for the better understanding 
whereof, note that Aristotle affirmeth that Prius 
quatnor modis dicitur: 

" Primd, id guod secundum tempus est prius, id est, 
prius tempore: so the law of nature, preceded the law 
of nations, i<nd the law of nations preceded the law 
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of every peculiar people, and so the common law of 
this land preceded the statute law, which as occasion 
waa offered, in every King's reign had its original. 
So in the making of a deed, there is writings sealing, 
and delivery ; the writing goeth 1)efore aealing, and 
the sealing before delivery. 

**iSscttndo, aUqmd est prhu ordine naturce. There 
are many things which are Hmtd ttmpore^ where 
nevertheless there is a priority and posteriority in 
nature. As when tenant for Ufe doth surrender to 
the grantee of the. reversion, not having attorned to 
him before, in respect of time the included attornment 
and surrender come together, and are wrought at one 
instant) and yet the attornment is first in nature, and 
precedeth die surrender : for the attornment implied 
doth first settle the reversion in the grantee, before 
the surrender can take place [Attornment is not now 
requisite]. 

'*So if lessee for years and he in the reversion 
in fee do join in a feoffment to a stranger, it is first 
the surrender of lessee for years, and after the 
feofiment of him in the reversion in nature and 
operation in law ; and they both are yet performed 
in respect of time stmtiZ e< «eiii«2. 

M If a man by his last will and testament in the 
former part thereof devise lands devisable, holden 
in socage to L S. in fee, and afterwards, in the latter 
part of the same will, deviseth a rent out of the 
same land to lo. No. in ibe, and dieth, by the 
devisor's death, the whole testament will take effect 
at one time; but the law shall adjudge it first a* 
devise of the rent, and after a devise of the land ; for 
in course of nature he that granteth rent out of land« 
ought to be oi^er of the land, and so devise the 
rent, and not first devise away the land, and after 
devise the rent ; that were no good conformity. 

^' Teriibi secundum ordinum Prius dicitur ; this is 
priority according to conformity of order ; so in 
every writ, men are by the rule of the register >in 
theip writs to hold order in their demands; for 
preposterous order is disorder, and destroyeth all ; 
for .as Braeton saith, there ought to be ordifuita 
. dispasHio^ and this is Bonum ordinis, the good of 
order ; Ordo est eujusUbet rei suo loco condnna djgesHo 
(Bract. 188 ; 85 Hen. 6, 186). 

^' Fourthly and lastly, aUquid dicitur prids Jumore^ 
quod mdiiu est et honor abilius est^ id prius esty and 
this is eidled Prius dignitate^ as a messuage precedeth 
ia4igtuiy land arable, and. land arable future; the 
whole is more worthy than the parts ; the husband 
precedeth the wife, and so must be placed in all 
writs and pleadings (8 Hen. 6, 88 ; 4 Hen. 6, 3). 

*' Totum universale is that quod in species suhjectivcu 
dimdipotestj as when a rent is divided ,into a rent- 
service, a-rent charge, and a rent seek. 

^* An eitate of inheritance divided into an estate of 



fee simple, and an estate in tail ; so that inheritance 
is totum universale. 

'^ Totum integrale-(yrheTeof we have firequent use), 
is when the whole is divided into the integral parts, 
whereof it consisteth, as a manor into demesnes and 
services ; a re.ctory is divided into glebe and tithes . 
a house ixlto soil and structure as hath appeared 
' before. 

^^ Totum continuum est perfectk dictum. Quia ex 
paribus substantiaUbus et quantisper se unOis constat\ 
estque vel hom(fgeneumy vel heterogeneum ; komogeneum 
est .quod ex partibus idemnomen cum toto habentibus 
constat^BS all parts of water are water, all partii of 
bone are bone, all parts of fiesh is fiesh, every yard 
of a piece of cloth is cloth. 

'* Totum discretum est totum imperfecik dictum et 
constat ex aggregatione partium, vel substaniiaUunij vel 
accidentaiium ex qua aggregatione non oritur totum per 
se unum, ut in substaiitiaUbus, €u:ervus lapidum^ grex 
ovium, f^. And of these we have some few examples 
in the law, as the cart, and oxen or horses drawing 
the same, may all be distrained, and the distress not 
excessive, because they all make but one total 
(8 Hen. 4, 16; Brooke, distr. 55): and so in a 
deodand (before abolition) may all be forfeit, because 
they make but one total, moving to the death. So 
likewise a corporation may be called totum integrals 
discretum or aggregatum, quod ex muUis personis 
aggregatis constat (20^ Ed. 4, 8; Broo. distr. 89; 
12 Hen. 8, 18 b.). 

^* Before I depart firom the discourse of the causes, 
for the better explanation of that which hath been 
said touching the same, we will add some examples 
and instances drawn out of the volumes of the laws, 
and out of the arguments of cases debated, that 
thereby our student may the better understand the 
UB^ thereof. 

*^Therefore first of all touching that material 
cause. Ex qua res constituitur, we may ot)serve in the 
law, iJiat in things c(»p(Mral compound this kind of 
matter resulteth to be one with ibe integral parts ; 
as the matter whereof a house is composed are these 
materials of stone, timber, earth, lime, and such 
like, whereof it is firamed, and which are the integral 
parts of thia whole. 

*^il manor, — So a manor which is Quiddam totum 
compositum corporate^ consisteth of demesnes and 
services ; and the demesnes do contain land, meadow, 
pasture, wood« &c., and the services do import not 
only the rent payable, bat the corporal service and 
attendancy of the tenants thereof 

'•^ Monastery.—^ a monastery, scite, house, and 
also the lands and possessions belonging thereunto, 
are included in the general name monastery, because 
those import the matter ex qua consistit(Z8 Ed. 8, 
21 a. ; Com. 168 b.). 
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*^ Pari;.— So' the matter of a park is land inclosed, 
and the deer ; for the deer are held as parcel of the 
park (5 Ed. 4, 28 a., Ardnm ; 10 Hen. ?« 6 a. ; 
10 Hen. 7, 80 a.). 

^*JR€Ji(.---Of corporal things the matter is alsa 
corporal and visible, and are subject to manual 
tradition and delivery ; as the matter of a rent is a 
sum of money, or other corporal thing payable, 
reserved or granted, as rent-K^m, and such like. 

*^ ritAes.— The matter of tithes are things annually 
produced by way of increase. 

** ^€rio/.— The matter of an heriot or mortuary is 
the best beast of the owner. 

" Corporation, — ^The matter of a corporation con- 
sisteth in the bodies natural of the person or persons 
of which it is combined ; who, although they be 
framed into a politic consideration of perdurance and 
succession, yet is there in that consideration a respect 
also had of the body natural (Vida 21 £d. 4, 56 a., 
68 a., 68 a.). 

"Of things incorporeal considered by the law, 
the matter or material cause is that which is put into 
the definition hco generis^ in lieu of the general :. for 
true it is that Getiu^ in definitione vel detcriptione 
supplei vicem mtiteria^ differentia vero/irmae. 

" Fee, — So \ce may say that the materisl of a fee 
simplci and also of an estate tnl, is an inheritance 
because inheritance is the genus in the definition 
or description of both of them. 

*' IToma^e.— The matter of homage is a corporeal 
sendee. 

" Warranty, — ^The matter of warranty is a cove- 
nant real, whereby the party which made it standeth 
bound to defend the thing warranted by him, or to 
yield in value. 

'' The tou;.— The matter of the law of England 
generally taken, ex qua constUuitur, is tlie law of 
nature, the law of God, the general customs of the 
reahn, maxims drawn out of the law of nature, as 
the principles of reason, primarily or secondarily 
deduced, constitutions and acts of Parliament, 
Materia circa quam^ on which it worketh, are Ute^ 
et contentitmee, cases of debate daily coming into 
question touching persons, possessions, and iiyuries 
done by word or act. 

*' Sale — Con/umn of goods, f^, — ^In a contract of 
sale, the material causes are the things sold, and the 
price agreed upou ; the fonn is the manner of the 
contract, absolute or conditional, perpetual or 
temporary ; the efficient causes, the parties icon- 
trac'ting, the buyer and the seller ; the end or final 
cause is to transfer property from the one to the 
other, to supply each other's indigence : the matter 
ex qua, is either permanent or transient, as hath 
been said : the consideration whereof yieldeth in the 
law this fruitful distinction ; for if a man take 



wrongfully the material which was mine, and is 
permanent, not sdding any other thing thereunto, 
than the form only by alteration thereof, such thing 
so newly formed by an exterior form, notwith- 
standing still remaineth mine. (as some have held 
opmion), and may be seized again by me, and I may 
take it out of his posseLdion as mine own : but they 
say, if he add some other matter thereui^to, as of 
another man's leather doth make shoes or boots, or 
Of my doth maketh garments, adding to the 
accomplishment thereof of his own, he hath thereby 
altered the property, so that the first owner cannot 
seize the thing so composed, but is driven to his 
action to recover his remedy ; howbdt by the judge- 
ment of the court in a case of that nature depending, 
it hath been determined that the first owner might 
seize the-same, notwithstanding such addition. But 
if the thing be transitory in its nature by the change, 
as if one take my com or meal, and maketh thereof 
bread, I cannot in that case peize the bread, because 
as the dvil law speaketh. Hose species factiC ex materia 
aXienct, in pristinam formam reduci non potest^ ergo ei 
h quo est facta cedit, 

" So some have said, that if a man take my barley, 
and'make thereof malt, because it is changed^ into 
another nature, the barley cannot be seized by me. 
But the sure rule is, that where the material wrongfVilly 
taken away.could not at first before any alteration be 
seized, for that it could not be distinguished firom 
other things of that kind, as ootn, money, and sndi 
like ; there those ihings cannot be seized by the 
former owner, because the property of tiiose- things 
cannot be distinguished. For if my money be 
wrongfiiUy taken away, and he that taketh it do 
make plate thereof, or do convert my plate into 
money, I cannot seize the same, for that money 
is undistinguishable from other money of that coin. 

" If a butcher take wrongfully n^y ox, and doth 
kill it, and bring.it into the market to be sold, I may 
not seize upon the flesh, for it cannot be known firom 
others of that kmd (12 Hen. 8, 9 b., 10 a.)« But if 
it be found hanging .in the skin, where the mark 
may appear, I may seize the same, although when it 
was taken from me it had life, and now is dead. 

*' So if a man cut down my tree, and square it into 
a beam oi timber, I may seize the same, for he hath 
neither altered the nature thereof, nor added 
anything but exterior form thereunto. But if he lay 
the beam of. timber into the building of a house, I 
may not seize the same, for being so set it is become 
parcel of the house, and so i^ supposition of law 
after a sort altered in its nature. 

** Again by consideration of the nature of the 
matter or material causes of things; the law doth 
firame sundry difibrences -, as if I deliver unto one a 
piece of doth of twenty yards together to keep, and 
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restore it unto me when it shall be demanded, and 
the party will cnt it into seTeral yards and pieces of 
doth, he hath not altered the matter thereof, nor 
diminished the quantity, and yet if he tender the 
same nnto me I am not bound to accept thereof, but 
may recover my damages for the wrong so offered 
unto me ; for although in matter andrsubstshce it be 
the same, yet it is altered in form, aitd impaired in 
the use. 

^* So if he take my piece of plate, and break it into 
pieces, &e. (18 Ed. 4, 23 a., b.). 

** Wreck. — Likewise the statute made in the time 
of King Edward the First concerning wrecks, hath 
ordained that if a ship be wrecked, if any living thing 
therein escape alive, it shall not be adjudged ; but 
that the merchandise therein be viewed and pre- 
served for the owner, if he come to challenge the 
same within a year and a day. But what if in such 
case the merchandise be victual, as fresh fish; or 
fruitf as oitange's and such like, .as will not last 
unooxnipt for the space of a year, ST the qhf;^ff in 
such t^se shoidd sell those goods within thd y^ar, 
and be ready to yield the money to the owner, hath 
he offended the law ? Certainly no : for the con- 
sideration of the nature and matter of those things 
in such case causeth the said law to be interpreted 
eontrary to the letter of the law: for the letter of 
the law commandeth a preservation, and in this case 
the sheriff hath done contnury, for he hath sold, and 
yet nevertheless hath justly executed that law. 

".Thus you see that the consideration of the 
matter or material causes whereof the things con- 
troverted do consist, hath great use in the decision 
oflaw. 

'* Jfofuu<ery.— Li, consideration of a monastery, 
the matter in qua, or subject of that title, is the 
persons whereof that corporation consisteth ; as the 
abbot and his monks, that is, his covcnt ; the prior 
and his conferes; the matter circa quam is com- 
prised in their possessions. 

^* AHntrement — ^In an arbitrement (of which I 
shall speak more hereafter), the matter is qua are 
the parties at strife, circa qt^m the thing whereof the 
controversy riseth, real or personal: the material 
cause SET qua is most eminent, and most eminent to 
be found in things corporeal, having of themselves. 
8ul}8taace ; and in things incorporate, that which is 
loco generis in descripHone, in both which as there is 
genus propinquum, and genus remotum^ so is there 
materia remota, et materia proptnqtta. 

"/Yntf.— As a fine whereby lanjs or heredita- 
ments are conveyed, u sold to be a concord, for the 
entry thereof is, Egt concordia talis; but this is gentu 
rem/^um, or materia remota: for an arbitrament, is 
also a concord, a contract is a concord : but to say it 
18 a concord of record, is to add genu^ propinquum. 
And thus much touching the material cause.** 



LAW PROPOSITIONS. 
{Continued from p. 46.) 

LEASEHOLDS.— 1. Where leaseholds are set- 
tled upon a tenant for life, and there is no direction 
to renew, he has an option ; but not where there is 
a direction, express or by implication, to renew. 2. 
Where there is no obligation to renew, the tenant foe 
life may suffer a term to run out; but, if he renew^ 
he will be a trustee. 8. Where the fines are pay- 
able out of the annual rents, the tenant for life must 
give security for his share of the expense of the re- 
newal. 4. Where there is an obligation to renew, 
but no mode is pointed out, the fines are generally 
raised by sale or mortgage. 5. In such a case the 
tenant for life must keep down the interest of the 
mortgage, and, also, contribute 'towards payment of 
the principal. 6. The tenant for life renewing at 
his own expense has a lien on the term for over- - 
payment. 7. Where the remainderman renews, the 
tenant for life must give security for the benefit 
which he derives from the renewal. 

LEGAL ESTATE.— 1. Where proper^ is de- 
vised, to one, to the use of, or in trust for, another 
simply, the i^al estate passes to the party beAe- 
ficially entitled ; it is otherwise where the trustee 
has active duties to perform, as in makmg payments. 
2. But the legal estate passes where there is a mere 
charge of debts or legacies, or a trust to permit 
another to receive the rents, unless it be necessary 
that the first devisee should have the legal estate, as 
(formerly) to preserve contingent remainders, or to 
permit a married woman to receive the rents for her 
separate use, or if it appears the trustees are to 
exercise a control. 8. Where the trust is ^*to pay 
unto, or to permit and suffer a person to receive the 
rents," the l^al estate passes ;. but it is otherwise 
where there is a devise for sale. 4. A fortiori, the 
legal estate does not pass if it be necessary, for other 
purposes, that th6 trustees should have the legal 
estate, but it is immaterial that the estate is limitecT 
to trustees, their executors and administrators. 5. 
Trustees will take the l^al estate where they are 
directed to sell, or to make leases, or directed to 
make payments, or where appointed trustee of' in- 
heritance, or executor of will, for the performance of 
the trusts of the real estate. 6. Where trustees 
take the legal (estate in order to carry out trusts, the 
duration of their estate is limited by the trusts. 7. 
The same rule is applicable in the case of convey- 
ances ; also when the legal estate is expressly given 
by deed or will.. 8. The appointee under a will 
takes the legal estate, even in the cate.of copyholds. 
9. The legal estate in copyholds is only carried so 
fiur as to carry out the intentions of the will. 10. A 
devise to trustees for the payment of legacies and 
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debts was, under the old law, a chattel interest only. 
11. A devise to trustees and their heirs to preserre 
contingent remainders was restrained to the lifb of 
the person taking the preceding estate of freehold. 
Semble, Venables y. Morris is not law (see Heardson 
T. Willianison, 1 Ke. 83). 12. By the 1 Vic. 
c. 20i ss. 30, 81, no devise to trustees or executors, 
except for a term or a presentation to a church, 
passes a chattel interest ; and trustees under an un- 
limited devise, where the trust may endure beyond 
the life of a person beneficially entitled for life, is to 
take a fee. 

MERGER.— 1. Merger takes place according to 
the intention expressed or presumed. 2. Where 
the owner of a charge be€X>mes entitled to the estate 
in fee or in tail, the charge merges, unless something 
be done by him to -keep the charge on foot, or an 
intention to do so is to be ][>resumed, as when it is 
advantageous to keep the- charge, alive, as where a 
merger would give priority to the debts or subse- 
quent incumbraiuces ;, but it is otherwise where the 
intervezdng charge has been created by the owner 
himself. S. Merger Will take place in the case of a* 
lunatic, unless it ,be to his advantage to keep the 
charge alive. 4. A merger did not formerly take 
pUce in the case of an infant, as he might havemade 
a bequest of personalty before minority, but that 
reason is not applicable since the New Wills Act. 
5. Merger formerly did not take place as against 
creditors, but, semhle^ it does now, as real estates are 
liable to debts by specialty and simple contract. 6. 
Merger takes place where the owner of a fee acquires 
a charge by succession orl)equest, or pays off a 
charge, or where a tenant in tail does so, unless he 
be tenant in tail in remainder. 7. Merger does not 
take place where the party is owner of an estate de- 
feasible by an executory devise. 8. The presump- 
tion of the payment being for the benefit of the 
estate may be rebutted by the evidence of the inten- 
tion to keep alive the charge, cither contempora- 
neous or subsequent. 9. A transfeif of a charge to 
a trustee is not decisive evidence against presumption. 

10. The presumption may be rebutted by the owner 
of the charge having an interest in keeping it up. 

11. There is no difTcrence between an equitable 
charge^ and one supported by an outstanding legal 
estate. 12. The presumption i$, that the tenant for 
life pays off the charge for his o>yn benefit. 13. So, 
in the case of a person taking an estate taQ under an 
act of Parliament without power of alienation. 14. 
The tenant for life may exonerate the estate, but the 
burden of proof lies upon those alleging that inten- 
tion*. 16. A merger, prima facie^ takes place by the 
tenant for life taking an assignment connecting the 
security with the legal estate, but the intention to 
exonerate the inheritance must besho^n. 16. The 



Statute of Limitations is not iipplicable where the 
charge has been paid off by the tenant for life. 

MORTGAGOR.—!. Where in possession at the 
time of mortgage, hie is, until defiuiit, tenant for % 
tenn by re-demise; but, after defiuiit, he is tenant at 
sufierance only. 2. A mortgagor, under an agree- 
ment to retain possession until defimlt, has no im- 
plied authority to let firom year to year. 8. The 
tenants of the mortgagor, subsequent to the mort- 
gage, may be ejected by the mortgagee without 
notice, unless recognised by him. 

PARCENERS.— 1. There are two kinds of par- 
ceners — ^viz., at common law, and by custom. 2. 
Parceners at common law are females, or the heirs 
of females. 8. Their seisin is joint as to stFangers, 
several as between themselves. 4. There is no sur- 
vivorship among coparceners. 6. Hie estate of par- 
ceners is liable to curtesy. 6. It is destroyed by a 
devise or alienation, and tiie devisee or alienee holds 
with the others as tenants in common ; but the others 
continue to hold in coparcenary. 7. Parceners make 
but one heir. 8, Parceners always take by desdent. 
9. Partition by parceners may be eithet vduntaiy 
or eompulsoiy , or by commission issued by the Court 
of Chancery. 10. Hie writ of partition has been 
.abolished. 11. After partition, parceners hold 
shares in severalty, and continue entitled by descent, 
and not by purchase. 12. Parceners by custom are 
sons inheritihg gavelkind lands. 18. Possession of 
one parcener was formerly the possession of all, but 
the law is now altered. 

PARSON. — 1. A parson may claim emblements 
and estovers. 2. WiXh the consent of the patron 
and ordinary he migr dispose of timber, and open 
mines (see First Book, 76)* 

PERPETUITIES.— 1. The earliest attempts io 
create perpetuities, by making land inalienable in the 
case of tenants in tail, was defeated by denying the 
right to restrain them from suffering a reooveiy. 2. 
So the attempts by means of successive life interests 
were defeated. 8. Perpetuities attempted by exe- 
cutory trusts are carried out as far as lawfiil under 
the doctrine of cy prh. Though. a life or lives 
allowed by the rule against perpetuities be not taken, 
the number of years, twenty-one, cannot be exceeded, 
unless the lixnitation be to persons living at the 
testator's death. 6. The rule against perpetuities is 
applicable to real as well as personal estate, and is 
followed' in equity as well as law. 6. Possible, and 
not actual events, are alone considered, and therefore 
the limitation must be such as will necessarily take 
effect within the allowed time. 7. The interest of 
the parties must be capable of being ascertained 
within the limited time. 8. The period allowed by 
the rule against perpetuities runs, in the. case of a 
deed, from its da^ ; in the case of a will, firom the 
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death of the tefltstor. 9. A limitation after a 
general &ilure of issue is void as against the rule 
against perpetuities, unless it be restricted to issue 
liying at the death, or unless an estate tail be con- 
ferred on an ancestor by implication. 10. If there 
be such a gill over, after a general fiulure of issue, 
as must necessarily take effect within the limits of 
the rule against perpetuities, it will be yalid, 11. A 
devise of a reversion expectant on an estate tail, after 
fiulure of issue in tail, is valid unless the devise is on 
fiulure of a different line of issue to thiit entitled 
under the entail. 12. The courts are inclined to 
construe the failure of issue to mean that under the 
entail. 13. A devise after general failure of issue 
is valid where the interest must determine within 
the limits of the rqle against' perpetuities. 14. A 
limitation over, after ani estate tail, is not within the 
* rule against perpetuities, as in- the case of a term 
of years after an estate tail ; unless it be precedent 
to the estate tail. . 15. Limitations after contingent 
remainders are subject to the rule against per- 
petuities. 16. A bequest of personalty is invalid, if 
some of the class may not take within the limits of 
the rule ; but it is otherwise where tiie bequest is to 
some individuals of a class. 17. Equitable renaandera 
of realty devised to a class are, it seems, invalid, 
unless the whole of the class necessarily take within 
the limits of the rule against perpetuities ; but.it is 
othsrwise -in the case of legal remainders of real 
estate. 18.' The rule against perpetuities is appli- 
cable to persons or dasses of persons not in esse ; 
where, the vesting is to be on attaining some 
particular qualification or description not necessarily 
attainable within a life and twenty-one years. 19. 
Also to leaseholds and chattels vested in trustees, 
upon trusts corresponding with the land in strict 
settlement. 20. A power is not void for embradng 
olgeets beyond tiie limits of the rule against perpe- 
tuities, and it may be exercised in favour of objects 
within the rule. 21. To determine its vUidity an 
appomtment is to be read as if inserted in the settle- 
ment creating die power, or, in the case of a will, ad 
if insetted at the death of the testator. 22. Re- 
strictive words may render an appointment under a 
particular power, otherwise invalid, good. 23. 
General powers of appointment ({. e., where the 
donee is unrestricted as to persons) are not subject 
to the rule against perpetuities applyiiig to particular 
powers. 24. General powers of s^le, or of sale and 
exchange, are valid if the consent of the parties 
beneficially entitied be requisite, or if they be 
eoUateral to estates t«l ; but it is said to be other* 
wise where such powers are collateral to an estate in 
fee, unless they are to be exercised with the consent 
of the person entitled to the estate (see Burt. pi. 
pi. 789. note; 8 Jur. 117, 120; Hay. Conv. 887, 



388 ; Wallis v. Freestone, 10 Sim. 225). 25. If the 
limitation be too remote subsequent limitations are 
void, even if the object of the void limitations never 
exist, except. in the case of a contii^ency with a 
d6uble aspect, wheb obe alternative is within the 
limits of the rtde against perpetuities. 26. A gift 
will not be construed as made on two events if in 
words comt)ri8ing only one ev^nt. 27. A subsequent 
limitation aft^r a gift not within the rule must 
accord with the previous valid limitations. 28. The 
rule against perpetuities is not applicable where the 
gift vests, though the enJaymentlB postponed beyond 
the limits of the rule. 29. The question of post- 
ponement is immaterial when the members of a class 
are to.be ascertained upon the death of the testator. 

30. An absolute gift is not cut down by a subsequent 
clause obnoxious to the rule against perpetuities. 

31. Estates by implication are not raised where they 
would be void for remoteness. 82. Executory trusts 
are carried out so far as not to infringe upon the 
rule against perpetuities. 33. The general inten- 
tion is called out by the doctrine of cy prh in a 
mode within the rule against perpetuities, as by 
giving 'an estate tail instead of a life interest to an 
unborn person, though the limitation be to the 
children of- the first taker as tenantb in common in 
taiL 34. But the doctrine of cy prh is not carried 
out if the effect be to give an estate to persons for 
whom the testatoif did not intend to provide. 35. 
Nor is that doctrine applicable to personal estate, or 
a mixed fund, nor where successive life interests are 
given, nor where the children of the unborn tenant 
for life take a fee-simple, nor in the construction of 
deeds. 86. A reversion in the Crown, formerly 
protected by prerogative, may now be barred "under 
the Fines and Recoveries Act. 87. Perpetuities 
cannot be created by a^ fraud upon the provisions of 
34 & 35 Hen. 8^ c. 20, by conveying io the Crown 
and taking fi reconveyance in tail from the Crown, 
reserving the reversion. 

POWERS.— 1. The execution of powers by 
appointment defeats the Umitation. 2. An appoint- 
under a power takes effect as a declaration of uses. 

8. Powers simply collateral cannot be extinguished, 
destroyed, or aliened. 4. Powers appendant and 
annexed to the estate may be suspended or extin- 
guished. 5. A charge by the tenant for life is not 
defeated by the executbn of a power of leasing. 6. 
A demise by the tenant fof life to secure an annuity 
is not defeated by the exercise of the power of 
revocation and new appointment. 7. A lease by the 
tenant for life out of his interest is not defeated by a 
lease under a power. 8. A tenant for life, after an 
assignment of his life .interest cannot defeat such 
assignment by exercising a power of advancement. 

9. An assignment of the life interest of the wife by 
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the husband may be defeated by her exercise of a 
power. 10. A power of revocation and new appomt- 
ment is only suspended to the extent of a previous 
lease. U. A lessee under a power cannot set up 
a grant of the tenant for life out of his own interest 
against a mortgagee under a power in the same 
instrument 12. Powers appendant may be extin- 
guished. 13. An alienation by a tenant for life of 
his whole interest extinguishes his power of leasing 
in posssBsion. 14. An alienation extinguishes a 
general power of appointment by will. 15. A 
conveyance by way of mortgage, or to secure an 
annuity, will not extinguish powers of sale or 
exchange, or of leasing ; hfartwri^ where there is a 
reservation of a power of leasing, or there appears 
to be an intention of retaining it 16. A power in 
grosB is not extingqished by an assignment of the 
estate of the tenant for life or for years, nor by a 
conveyance of the fee by an innocent conveyance ; 
though it was otherwise as to tortious conveyances, 
as by feoffuient, but a feoffment has no longer a 
tortious operation^ 17. After an alienation, of a life 
interest, the tenant for life may appoint the reversion 
or exercise powers of revocation. 18. Powers 
'appendant and in gross were formerly destroyed by 
tortious conveyances (see No. 16) except as to land 
not comprised therein. 19. Powers in gross were 
not destroyed by the acceptance of the feoffinent 
20. A pow^ was not destroyed by feoffinent or fine 
subsequent to its execution. 21. A simply collateral 
power cannot be released ; but a power appendant 
and in gross may be by release to the person having 
a freehold defeasible by the power, or by frdl 
execution. 22. A future or executory power may be 
released, even partially, as onlyjto be exercised with 
the consent of another person, or under certain 
restrictions. 23. A power to appoint an estate 
among children may be released ; so to charge with 
portions. 24. A power for rusing portions cannot 
be executed by the tenant for life to the prejudice of 
the mortgagees of his life estate, and contraiy to his 
covenant. 25. A release of a power by the father 
will not be given effect to so as to vest the property 
intended for the children in himself. 26. A power 
to appoint to children does not authorise an appoint- 
ment to grandchildren. 27. So a power to appoint 
to nephews and nieces docs not authorise an appoint- 
ment to grandnephews and grandnieces, unless the 
intention be show^ to include them. 28. The 
excess only in the execution of a power is void where 
it is distinguishable. 29. Where remainders over 
only are in excess the partial interests given to 
objects of the power are good. 80. An absolute 
appointment to objects of the power is not cut down 
by a gift to persons not objects, or beyond tlie limits 
of the power. 31. A gift in default of execution of 



a delegated power is valid. 82. A remainder limited 
to an object of a power over a remainder is good, 
though the appointment of a life interest to a 
stranger is void, and the rents during such life go 
as in default of appointment. 33. A limitation to an 
object of a power, subsequent to and dependent on 
an invalid appointment to persons not objects, is 
void, except in the case of a non-happening contin- 
gency. 34. With the concurrence of the objects of 
a power, and without any bargain by the donee (see 
No. 35),. an appointment ntoy be made to parties 
not objects, but there must be an assent to or execu- 
tion of the deed. 35. It has been thought that the 
decided cases authorised a settlement upon parties 
not objects pursuant to an agreement with the donee 
of the power before the execution of the power, but 
in Birley v. Birley (27 L. J. Ch. 572), the Master 
of the Rolls has decided that where an appointment 
is the result of a contract made beforehand with the 
api)ointee to enable the donee to do what he other- 
wise could not do, it is not valid. 36. By the 
consent of the object of a power, a power instead of 
an absolute interest may be given to him, and under 
such power he may appoint to parties not objects of 
the original power. 87. A power of appointing a 
reversionaiy fiind to a daughter may be exercised 
on her marriage in &vour of her and her husband 
in her right 38. In equity the excess only, either 
in amount or in time, appointed is bad. 89. The 
rule is the same at law where the excess is in a 
distinct and independent limitation, unless the two 
limitations make one estate. 40. Thougih a larger 
estate be given the execution of the power is valid at 
law if certain specified lands only were to be 
designated. 41. A conveyance to trustees for the 
benefit of a wife is not a good Ugal execution of a 
power to jointure; otherwise in equity, 43'. The 
words of a power may render the creation of a term 
in trustees valid at law. 43. An excess cannot at 
law be corrected by looking at the instrument con- 
ferring the power. 44. A covenant will not cut 
down the legal effect of the grant in execution of a. 
power. 45. A condition not authorised by a power 
is void, and does not raise a case for election, but 
the gpfl under the power is valid. 46. A power to 
charge portions for younger children authorises 
restraint upon the anticipation during coverture. 
47. A power of appointment and selection authorises 
a conditional limitation over of one share in favour 
of other objects in certain events. . 48. Where the 
excess and execution of powers are not distinguish- 
able the whole appointment is bad. 

KENT. — }. A distress is incident to the reversion 
on non-payment of rent. 2. A rent-charge is 
ordinarily said to be where a rent is granted with a 
power of distress, either by deed or will. 3. A 
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distress, without grant, is incident to rent for 
equality of partition, or for equality of exchange, 
and to a rent to a widow in lieu of dower. 4. All 
rents (except one issuing out of a term where there 
is no reversion) are hy the 4 Greo. 2, c. 28, made 
recoverable by distress (see F. Bk. 144 ; 3 L. C. 9, 
836). 5. Payments not issuing out of or charged 
upon (Co. Litt 147, a.) lands are mere annuities. 
6. Rent is not necessarily reserved in money. 7. ' 
Rent must be certain or reducible to a certainty. 8. 
Rent must not consist of a part of annual profits of 
land, though part of ore mines may be reserved as 
rent 9. Except by prerogative or by statute, rent 
can issue out of corporeal hereditaments only, and 
not, in general, out of incorporeal hereditaments, as 
a common or advowson, though it may be recovered 
as a debt 10. Rent may be reserved out of a rever- 
sion or remainder, or a seig^ory, or by statute out 
of Hikes. 11. Rent out of incorporeal hereditaments 
may be reserved by the Crown, and may be reserved 
out of vesture or herbage of land. 12. Rent can be 
reserved only to the lessor and his heirs, not to a 
stranger, or even to the heir at law after the death 
of the ancestor, though he would take it by descent 
as incident to the reversion. 13. A rent-charge 
may be limited to a person in fee. 14. A rent 
service in fee cannot be reserved to a subject since 
the statute Quia Emptores^ hut it would be good as a 
rent-charge or a rent-seek. 15. Rent-charges in 
fee are common in some towns, as Manchester, and 
are called fee-farm rents. 16. Rents may be limited 
in tail, for life, and pour autre vie, 17. Rents in fee 
or tail are liable to curtesy and dower. 18. A rent- 
charge may be granted iji remainder. 19. A rent 
may commence in faturo if granted de novo. 20. A 
rent if in esse is not grantable at common law to 
commence infuturo. 21. A tenant of a mortgagor 
in possession may plead the payment of the rent to 
the mortgagee, but not a mere notice ftom him to 
pay. 22. The landlord's remedy for rent is not 
suspended by having taken security. 23. Rent 
reserved generally is payable to the person entitled 
to the reversion. 24. Rent was not apportioned at 
common law in respect of time, but is apportionable 
under fthe 11 Greo. 2, c. 19, s. 15, and the 4 & 5 
WilL 4, c. 22 (F. Bk. 126, 146, 1 L. C. 264, 265 ; 
3 Id. 389). 25. The statutes are not applicable 
on the death of a tenant seised in fee; nor to 
rents payable by tenants from year to year not 
secured by an instrument in writing. 26. Rent 
is recoverable by the succeeding landlord or . 
owner after the death or cesser of the estate of 
his predecessor to the end of the current year of the 
tenancy. 27. Rent was and is apportionable at 
common law on the division of the land, as on the 
purchase of part of the land by the owner of the. 



rent-service, or on the surrender by the lessee of 
part of the land to the lessor, or on entry 
of the lessor on part of the land for forfeiture, 
or on a devise or grant of part of the reversion; 28. 
Rent is apportioned on release of part of a rent- 
charge; or where part is extended on a scire facias^ or 
on an elegit, or descends to the grantee, or where 
the tenant is evicted from part of the lands by title 
paramount to his landlord. 29. Rent is suspended 
on eviction from part of the lands by the landlord. 
30. In general all personal chattels on the premises 
may be taken by distress for arrears of rent, but 
fixtures, not removeable without injury, cannot be 
taken. 30. Sheaves' or cocks of com, &c., may 
now, by statute, be taken, and growing com, grass, 
or other products (see No..31) ; but not young trees 
in a nursery. 31. Growing crops cannot be dis- 
trained by the grantee of an annuity under a ]K)wer. 
32. Chatt«l» intrusted to a person to bestow his 
labour on are privileged from distress; and so is 
property of persons at an inn. 33. Things in actual 
use are privileged firom distress for rent, and things . 
in the custody of the law: as things distrained 
damage feasant, or taken in execution, but not goods 
in the custody of a messenger in bankruptcy, nor 
crops left on the premises, though seized and sol4 by 
the sheriff. 34. Things yeree natures are privileged ; 
semhUy dogs are not, nor deer in a private inclosure. 
35. Some things are conditionally privileged if other 
goods are sufficient for the distress; as beasts of the 
plough, utensils or instrmnents of trade or occupa- 
tion. 36. However, the landlord is not obliged to 
distrdn grass or growing crops before things con- 
ditionally privileged. 37. The Queen may distrain 
on any lands occupied by her tenant. 38. In general 
the lessor can distrain on the demised premises only, 
but cattle or stock may be distrained on commons or 
ways appurtenant. 39. A distress cannot at common 
law be taken after the tenancy is ended, but 
may by statute within six months if the possession 
be continued. 40. A continuance of title must be 
alleged upon an avowry at common law. 41. A 
distress for rent may be tt^en by the landlord, or his 
agent or bailiff, under a warrant of distress. 42. A. 
person distraining for rent due to himself may 
justify as bailiff. 43. A ratification of a distress by 
the landlord is sufficient. 44. Legal justification ^on 
distress, though not for the cause formerly assigned, 
is sufficient. 45. The tenant may prevent a distress 
by tender of a sufficient sum to the landlord or 
bailiff. 46. The outer door must not be broken 
open to make a distress, but may be opened in the 
usual manner. 47.. An inventory of the articles 
seized must be taken, and it, with a notice, must be 
left on the premises. 48. A wont of notice of the 
distress does not reudc ' the distress invalid. 49. An 
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inaccuracy in stating the amount for which a distress 
is madd Is not actionable. 50. Goods seized by 
distress at common law were a pledge merely for the 
payment of the rent, and could not therefore be sold. 
51. The landlord may now by statute sell things 
seized by distress, and also goods fraudulently and 
clandestinely remoyed. 52. An abuse -of the 
authority to distrain formerly rendered the landlord 
a trespasser db initio, but the law is now altered. 
53. The tenant may recover satisfaction by action 
unless amends be tendered. 54. The courts of 
common law may compel a specific delivery up of 
chattels (see F. Bk. 248). 55. The goods dis- 
trained may be, and usually are, recovered by the 
tenant by replevinuntil the question is tried whether, 
the landlord has a right to distrain or not 56. Pro- 
ceedings in replevin may be commenced in the 
superior courts, though they are now usually com- 
menced in the county court, but in certain cases 
they may be removed into the superior courts (see 
F. Bk. 249, 250). 57. Extinguishment of rents is 
effected by a surrender of the lease ; by a release of 
the whole of the land from a rent-charge ; by unity 
of the possession of the rent and land, as on the 
absolute purchase of the whole tenancy by the 
landlord ; it will be suspended only if the interest 
in the land purchased be of shorter duration than 
the rent. 58. The purchase of />arr of the land 
extinguishes the rent-charge issuing thereout ; it is 
otherwise in the case of a rent-service which would 
be apportioned unless rent-service is ent|re. 59. A 
devise of part of the land to the grantee of the rent* 
charge extinguishes it ; otherwise if it descend to him. 
60. A release of a part of the land from a rent-charge 
extinguishes the whole rent. 61. A tenant, after 
eviction by a person claiming paramount to his 
landlord, is not bound to pay rent ; it is otherwise 
afler a mere trespass by the landlord, or an eviction 
by a stranger. 62. Eviction by the landlord from 
part of land creates a suspension of the entire rent. 

63. Rent is payable though the premises be burnt 
down, in the absence of an agreement to the contrary. 

64. Formerly a rent was extinguished by a merger 
of the reversion in an ulterior remainder or rever- 
sion, and also on the surrender of renewable leases, 
where there were underleases; but the law is now 
different (4 Geo. 2, c. 29, s. 6 ; 8 & 9 Vic. c. 106, 
s. 9 ; F. Bk. 174). 65. A rent-cluurge smksinto the 
land on the death of the owner intestate and without 
heirs. 66. A rent-charge is extinguished by non- 
payment of the rent for twenty years; but the 
limitation of time does not apply to an action on a 
collateral covenant for rent charged on land. 67. 
The fee passes by a devise of rents to a person, his 
heirs, «nd assigns^ 



STATUTES OF 2L & 32 VIC. 

(jContinuedfrom p. 103). 

Oaths Act. 

Oaf. XLYIH. This is an act whTch, with the one 
following it, occupied so much public attention in 
the last Session of Parliament. Its purpose is to 
substitute one oath for the oaths of allegiance,' supre- 
macy, and abjuration :— 

Sec. 1. Oath to he taken instead of oaths ofaUegianee^ 
supremacy and abjuration.^ — ^Instead of the oaths of 
allegiance, supremacy and abjuration, where the same 
are now by law required to be taken and taken 
and subscribed respectively, the following oath shall 
be taken and subscribed: — 

** I, A« B., do swear, that I will be fidthfiil and bear 
true allegiance to Her Majesty Queen Victoria, and 
will defend her to the utmost of my power against all 
conspiracies and attempts whatever, which shall be 
made against her person, Crown, or dignity, and I 
will do my utmost endeavour to disclose and make 
kno¥ni to her Mi^esty, her heirs and supcessors, all 
treasons and traitorous conspiracies which may be 
formed against her or them; and I do &ithAdly 
promise to maintain, support, and defend, to the 
utmost of my power, the succession of the Crown, 
which succession by an act, intituled * An Act for the 
further limitation of the Crown, and better securing 
the Bights and Liberties of the Subject,* is and standi 
limited to the Princess Sophia, Electress of Hanover, 
and the heirs of her body, being Protestants, here- 
by utterly renouncmg and abjuring any obedience 
or allegiance untQ any other person rfftiming or pre- 
tending a right to the Crown of this realm ; and I 
do declare, that no foreign prince, person, prelate, 
state, or potentate, hath or ought to have any juris- 
diction, power, superiority, pre-eminence, pr autho- 
rity, ecclesiastical or spiritual, within this realm: 
and I make this declaration upon the true faith of a 
Christian. So help me God." By s. 4, a variation 
is made in &vour of Quakers, and persons allowed 
by law to make a solemn affiimation or declaration 
instead of an oath, and by s. 5, Jews are to make 
the declaration set forth in the 8 & 9 Vic. c. 52. By 
8. is, the act is not to affect the Boman Catholic 
BeliefAct, lOGeo. 4, c. 7. 

Jbws Bblibf Act. 

Cap. XLIX. This is emphatically the **Jew8 
Belief Act,** being that about which so much dis- 
cussion took place, and by which a collision was 
prevented between the two Houses of Parliament : — 

Sec. 1. Power to either House of Parliament to 
modify the form of oath to be taken instead of the oaths 
of aUegiancCy ^c, Ify a person professing the Jewitk 
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rdigum^ to miitU him to $U and vote in tueft Home.'] — 
Where it shall appear to either House of Parliament 
that a person professing the Jewish religion, other- 
^vise entitled to sit and yote in snch House, is pre- 
Tented from so sitting and voting by his conscien- 
tious objection to take the oath which by an act 
passed or to be passed in the present session of Par- 
liament has: been or may be substituted for the oaths 
of allegiance, supremacy, and aljuration, in the form 
therein required, such House, if it think fit, may re- 
solve that thenceforth any person professing the 
Jewish religion, in taking the said oath to entitle him 
to sit and vote as aforesaid, may omit the words 
*' and I make this declaration upon the true faith of 
a Christian,*' and so long as such resolution shall 
continue in force the said oath, when taken and sub- 
scribed by any person professing the Jewish re- 
ligion to entitle, hhn to sit and vote in that .House of 
Parliament, may be modified accordingly ; and the 
taking and subscribing by any person professing the 
Jewish religion of the oath so modified shall, so far 
as respects the title to sit and vote in such House, 
have Uie same force and efiect as. the taking and sub- 
scribing by other persons of the said oath in the 
form required by tiie said act. There kre two sec- 
tions providing that Jews shall not hold the offices 
of Regent, Lord Chancellor, Lord Lieutenant of 
Lrehind, or High Commissioner to the General As- 
sembly of the Church of Scotland. 

EOCLESIASnCAL JuBZSDICTIOK. 

Cap. L. This is an act to continue certain Um^ 
porary provisions concerning ecdestastical jurisdiction 
in England, contained in the 10 & 11 Vic. c. 98, so 
far as the same have not been repealed, until the 1st 
of Aug. 1859, and to the end of the then next ses- 
flicm of Parliament. 

Roman Catholic Trusts. 
Cap. LI. This act continues the exemption in the 
16 & 17 Tic. c. 137, and the 18 & 19 Vic. c. 124, 
until the.lst of Sept. 1859. 

COFYEOLDS AND InCLOSUBBS CollTIKnANCB. 

Cap. Lni. This is an act to continue, until the 
Ist of Aug. 1859, and until the end of the then next 
session of Parliament, the Act for Consolidating the 
Copyhold and Liclosure Commission^ and for com- 
pleting proceedings under the Tithe Commutation 
Acta (see U k 15 Vic. c. 53 ; 20 Vic. c. 8). 

False Prbtsxcxs. 
Cap. XLVn. This is an act to amend the law of 
fiilse pretences, which, as we have before seen, has 
been found defective in many tespects. The act is 
very short, and applies only to the case of obtaining 
a ngnatore to a bill or note by false pretences .— 



Sxd. 1. Any penon obtaining signature to bia of 
exchange^ jvi, by fdUe pretences, deemed guilty of 
misdemeanor,]-^ If any person shall by any false 
pretence obtain the signature of any other person to 
any bill of exchange, promissoiy note, or any valuable 
security, with intent to cheat or defraud, every such 
offender shall be guilty of a misdemeanor, and being 
convicted thereof shall be liable, at the discretion of 
the court, to be sentenced to penal servitude for the 
term of four years, or to suffer such other punish- 
ment by fine or imprisonment, or by both, as the 
court shall award. 

Leases bt Ecclesiastical Corporations. 

Cap. LVn. This is an act to amend the 5 & 6 
Yic. c 108, enabling ecclesiastical corporations, 
aggregate and sole, to grant leases for long terms of 
years .'— 

Sec. 1. Leases under 5 j* 6 Vic. c, 108, may he 
granted in consideration of premiums ; and sales or 
exchanges of lands may be effected in certain eases,] — 
In any case in which it shall be made to appear to the 
satisfaction of the Ecclesiastical Commissioners for 
England, that all or any part of the lands, houses, 
mines, minerals, or other property of or belonging to 
any ecclesiastical corporation, which are by the said 
act authorised to be leased, might, to the permanent 
advantage of the estate or endowments belonging to 
such corporation, be leased in any manner, or be sold, 
exchanged, or otherwise disposed of, it shall be lawful 
for any ecclesiastical corporation, aggregate or sole, 
except as in the said act is excepted, firpm time to time^ 
with such consents as in the said recited act mentioned 
and with the approval of the said commissioners, to 
be testified by deed under their common seal, to lease 
all or any part or parts of the lands, houses, mines, 
minerals, or other property belonging to such cor- 
poration, whether Uie same shall or shall not have 
been previously leased or dealt with under the pro- 
visions of the said recited act or of this act, and either 
in consideration or partly in consideration of pre- 
miums or not, or for sudi other considerations, and 
for such term or terms, and under and subject to 
snch covenants, stipulations, conditions and agree- 
ments on the part of the lessee or lessees, and 
generally in such maimer as the said commissioners 
shall under the circumstances of each case think 
proper and advisable ; and also with the like consents 
as are by the said recited act required to the 
granting of a lease (other than and except the consent 
of the lord of a manor thereby required in regard to 
a lease of copyhold hereditaments), and with the 
approval of the said commissioners, to be testified as 
aforesaid, absolutely to seU or convey in exchange or 
by w^y of partition, or otherwise dispose of, all or 
any part or parts of such lands, houses, mines. 
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inmenla, and other property, whether the monv 
shall have been previously leased under the provisions 
of this act or the said recited act or not, for such 
equivalent, either in money, or in lands, tene- 
ments, or hereditaments, or partly in money and 
partly in lands, tenements, or hereditaments, 
or for such other considerations or purposes, as' 
.the said commissioners shall deem reasonable and 
proper, and on every or any such exchange or 
partition to give or receive, in such manner as is 
heremafter mentioned, any sum or sums of money 
by way of equality of exchange or partition : pro- 
vided always, that no such sale by the incum- 
bent of a benefice as is above mentioned shall 
be authorised by the said commissioners, unless 
three mopths' notice in writing of 9uch proposed 
sale riiall have been given to the bishop of the 
diocese: in which, the benefice is situate. Sec. 2 
provides for the application of the moneys produced 
by much leases, udes, exchanges, or partitions. Sec- 
tion 8 gives a power to raise money to be paid fop 
equality of exdiange' or partition. By s. 4, eccle- 
siastical corporations may> for the purposes of the 
act, enter into and vaiy contracts, and accept sur- 
renders. Section 5 contains a provision for payment 
of expenses ; and by s. 8, on the sale or purchase of 
part of an estate held under lease, the tent is to be 
apportioned. By ss. 6, 7, and 9i the act is not to 
interfere with the U & 15 Vie. e. 104, or to repeal 
powers under former acts ; and no lease is to be 
granted of land acquired under the act except «t rack- 
rent. By s. 11, the 18th section of 5 & 6 Vic. c 108 
(as to the surveyor making a valuation), b repealed, 
but the unrepeided portions of the act are inooxpo- 
rated (section 12). 

JoiKT Stock Cohpakies Amkndmsmt Act, 1858. 

Cap. LX. This is an act to amend the Joint Stock 
Companies Acts, 1856 and 1857, and also the Joint 
Stock Banking Companies Act, 1857. It is to be 
cited as *^The Joint Stock Companies Amendment 
Act, 1858." The act first treats of the defects in the 
provisions for winding-up. It empowers the court 
to deal witii a voluntary winding-up, after it is begun, 
as if it had been ori^^iudly compulsoiy, and for this 
purpose it may appoint additional official liquidators, 
after consulting the creditors, in whose interests this 
officer is supposed to be so appointed. The former 
acts had omitted to give power to the Scotch courts 
to decree payment of calls by contributories. This 
defect is now supplied by sec. 5. The 6th section 
stays all actions and suits against a company or any 
shareholder from the moment of a winding-up order 
beiog obtained.- The court is empowered to order 
that creditors and contributories may inspect the 



books of a compimy that is bemg wound-up. 
Voluntary liquidators may be appointed official 
liquidators, and the court may make an order that 
they shall exercise any specified powers without its 
interventioil. The 10th section empowers the official 
liquidator, with the sanction of the court, to pay any 
dass of creditors in fbll, or make any other arrange* 
ment with them, and such scheme is' to be bindiog 
on the creditors and contributories. Hie 11th section 
expressly reserves the praetiee under all the old 
Winding-up Acts, including those of 1848, 1849, 
1856, and 1857. Sec. 12 enacts that an ord^ made 
inEngUmd may be enforced in Ireland and Scotland. 
In a voluntary winding-up the liquidators may apply 
to the court for aid in the enforoement of their 
demands and schemes. Hie company may fill up a 
vacancy occasioned by the death or resignation of 
any liquidator by diem appointed, and liquidators 
are empowered to invest moneys that come into 
their huids. The 17th section enacts, that in fixing 
the amount payable by a shareholder he shall be 
credited with all sums due to him from the company 
on any independent contract or dealing between him 
juid the company. According to the Law TYfaes , the 
practical result of this is, that a shareholder may be 
paid in fhll while other creditors receive only a 
p^nny m thepomid, and if a company deals largely 
with its shareholders it may happen that they %ill 
swallow up the entire^fondi leaving nothing to their 
dupes. The u)justice of this will be apparent on a 
moments refleetion^ Credit is obtained on faith of 
the amount of capital for which the shareholdeFS are 
liable. B. takes ten shares of £10 each, and it goes 
forth to die world that he is liable for £100. C, 
relying upon this, deals with the company. But the 
company has also made purchases tcom B., the share- 
holder. The concern fiuls.' Then B. and C, as 
creditors, claim against thd property of the company, 
part of which is composed of B/s shares. As the 
law was, B. would have paid his shares in ftiU as a 
shareholder and received his dividend as a creditor. 
But as the law w; under the provisions of this 17th 
section of the amended act, B. pays himself in taU 
out of his liability as a shareholder, and thus absorbs 
the fhnd to whidi C. had looked for payment B. is 
paid in fhU; C. obtains a shilling in the pound! 
Calls may be proved against the estates of bankrupt 
or insolvent contributories (sec. 18). The 20th and 
21st sections empower the official liquidators or the 
court to order the prosecution of any past or existing 
director, manager, public officer, or member of a 
company who has been guilty of any offence for 
which he is criminally responsible, to be prosecuted, 
anU the expenses paid out of the assets of the 
company. The act is to apply to companies already 
in course of being wound-up, and companies are 
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empowered to reguter for the purpose of being 
wound-up. 

Detached pabts of Countibs. 

Cap. LXym. This is ap act to amend the law 
eoDceming detached parts of counties. It recites the 
2 & 3 Vic. c. 9S, the 8 & 4 Tie c 88, and the 7 & 8 
Vic. c. 61, and then proce^: *'And whereas 
several parts of counties Which before the passing of 
the said act of the seventh and eighA years of her 
Miyesty were detached from the jnain bodies of soch 
counties are also detached from the mam bodies of 
the comities of which nnder that act they respiBet- 
ively fprm parts, or maybe conveniently united with 
other counties : and whereas it is exponent to make 
such pM>yiflioa as hereinafter mentioned in relation 
to deteehed parts of counties: be it therefore enacted 
l»y the Queen's most excellent Migesty, by and with 
the advice and consent of the Lords spiritual and 
temporal, and Commons^ in this present Parliament 
assembled, and by the authorily of the same, as 
follows : 

Sbo. 1. Ikiaeked parti of counties may le (raiis- 
fared for I&0 pwrpimt ofAe eoiistaMary.— -B shall 
be lawftd for the justices of any two or more neigh- 
bouring coimties, in their several general or quartar 
sessioiis assembled, notwithstanding the sai^ act of 
the 7 & 8 Vie., from time to time to agree'tfaat any 
detached part of any county shall for the, purposes 
of the acts rebtmg to counly and district constables 
be conaidered as forming part of the county by which 
the same is surrounded, or, if partly surrounded by 
two or more counties, then as forming part of that 
county with which such part has the longest common 
boundary ; and whenever any part of any county is 
00 tranaftoed, si|ch part shall be subject to the 
provisions of the said acts of the second and third 
years and of the third and fourth years of her 
Migesty concerning detached parts of counties, as the 
same would have been if the said act of the seyenth 
and eighth years of her Migesty had not been passed. 

Sao. 2. BedUd provUion 0/ 8 ^ 4 Fie. c. 88, to 
exUnd to parti annexed taukr 7 jr 8 Vie, c. 61. — ^The 
provision hereinbefore recited of the said act of the 
third and fourth yean of her Migesty shall extend 
to any part of a county which did tiot form part of 
such county before the passing of the said act of the 
seventh and eighth years of bar Majesty, in like 
manner as if the same had always formed part of 
such county. Sec. 8 giTcs a power to contract for 
care of prisoners where any agreement is made in 
respect of any detached part of a county. 

CoPYRiOHT OF Designs Act. 

Cap. LXX. This is an act to amend the 5 & 6 Vic. 
c. 100, consolidating andamending the laws relating 



to the copyright of designs for ornamenting ariieUi of 
manufacture. 

Sec. 8. Extemion of. term of copyright ae to the 
tenth clan mentioned tn 5 ^ 6 Vic, e, 100.— In respect 
of the application of any new and original design for 
ornamenting any article of manufacture contained in 
the tenth class mentioned in ^* The Copyright of 
Designs Act, 1842/' the term of copyright shall be 
three years, to be computed from. the time of such 
design being registered, in* pursuance of the pro- 
Tisions of ** The Copyright of Designs Acts,** and of 
this act: provided nevertheless, that the term of 
such copyright shall expire on the dlst of December 
in the second year after the year in which such 
design was registered, whatever may be the day of 
such registration. 

Sec. 4. Copyright not to he prefvdiced if arttclee 
marked.^-'Nothmg in the fourth section of ^*The 
Copyright of Designs Act, 1842," shall extend or be 
construed to extend to depriye the proprietor of any 
new and original design applied to ornamenting 
any article of manufacture contained in the said 
tenth class of the benefits of '' The Copyright of 
Designs Acts,** or of this act: provided there shall 
* ve been printed on such articles at each end of the 
original piece thereof, the name and address of such 
proprietor, and the word '^Registered,** together 
with the years for which such design was registered. 

Sec. 5. Pattern may be regiitered, — ^And be it 
declared, that the registration of any pattern or 
portion of an article of manufocture to which a 
design is applied, instead or in lieu of a copy, 
drawing, print, specification, or description in 
writing, shall be as valid and effectual to all intents 
and purposes as if such copy, drawing, print, speci- 
fication, or description in writing had been furnished 
to the regbtrar under **The Copyright of Designs 
Acts.'* 

Sec. 6. Proprietor to give the numher and date of 
regiitration. — ^The proprietor of such extended copy- 
right shall, on application by or on behalf of any 
person producing or vending any article of manufac- 
ture so marked, give the number and the date of the 
registration of any article of manu&cture so marked ; 
and any proprietor jbo applied to who shall not give 
the number and date of such registration shall be 
subject to a penalty of £10, to be recovered by 
the applicant, with fhll costs of suit, in any court 
of competent jurisdiction. By sec. 7, any person 
who shall wilfully apply any mark of registration to 
any article of manufacture in respect whereof the 
application of the design thereto shall not have been 
registered, or after the term of copyright shall have 
expired, or who shall, during the term of copjnright, 
without the audiority of the proprietor of any 
registered design, wilfidly apply the mark printed 
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on the piece of any article of manufacture, or who 
shall knowingly sell or issue any article of manufac- 
ture to which such mark has been wilfully and 
without due authority applied, shall be subject to a 
penalty of £10, to be recovered by the proprietor of 
such design, with fiill costs of suit, in any court of 
competent jurisdiction. By sec. 8, the proprietor of 
copyright in any design under *'The Copyright of 
Designs Acts,** or this act, may institute proceedings 
in the county court of the district witiiin which the 
piracy is alleged to haye been committed, for the 
recovery of damages which he may have sustained 
by reason of such piracy. 

StIPXNDXABT MaGI8TBATE8. 

Gap. LXXm. This act is entitied **An Act to 
Amend the Laweonceming the Powers of Stipendiary 
Magistrates and Justices of the Peace in certain 
cases.^* It is an important statute, and it will be 
necessary to give it in exteruo. It enables a sti- 
pendiary magistrate to do alone all acts authorised to 
be done by two justices, extending to acts required 
to be done at petty sessions, except as to licenses. 
Power is given to divide courts of quarter sessions, 
general sessions, and adjourned sessions. The 
sentences of sessions are to take effect from the time 
of being pronounced, and not, as heretofore, from the 
fint day of the session. Stipendiary magistrates, 

Ji approval, may appoint deputies. 

Skc. 1. A stipendiary magistrate may do alone aU 
acts aiUhorised to he done by two justices, — ^Every 
stipendiary magistrate appointed for any dt^, town, 
liberty, borough, place, or district, sitting at a police 
court or other' place appointed in that behalf, 
shall have power to do alone any act and to exercise 
alone any jurisdiction which under any law now in 
force, or under any law not containing an express 
enactment to the contrary hereafter to be made, may 
be done or exercised by two justices of the peace, 
and all the provisions of any act of Parliament 
anxiliaiy to the jurisdiction of such justices shall be 
applicable also to the jurisdiction of such stipendiary 
magistrate. 

Sbo. 2. Foregoing enactment to extend to acts re-- 
quired to he done at petty semovw.— The authority and 
jurisdiction given to a stipendiary magistrate by the 
enactment hereinbefore contained shidl extend and 
apply as well to the cases where the act or juris- 
diction is or hereafter may be expressly required to 
be done or exercised by justices sitting or acting in 
petty sessions as to other cases, and any enactment 
authorising or requiring persons to be summoned 
or to appear at such petty session shall in the like 
cases anthorise or require persons to be summoned 
or to appear before the stipendiary magistrate 



having jurisdiction at the police court or other place 
appointed for his sitting. 

' Sec. 8. Saving of jurisdiction of quarter sessions 
and special sessions^ and as to Ucenses. — ^Nothing 
hereinbefore contained shall extend to acts to be 
done or jurisdiction to be exercised at the general or 
quarter sessions of the peace, or to acts or jurisdic- 
tion expressly required (by any existing or ftiture 
law) to be done or exercised at special sessions, or 
tb any act or jurisdiction in relation to the grant or 
tranrfer of any license^ 

Sec. 4. Saving as.to metropolitan poUce magistrates, 
— Nothing hereinbefore contained shall extend, alter, 
or affect in any manner, the powers or authdities of 
the magistrates appointed or to be appointed to the 
police courts in the metropolitan police district. 

Sec. 5. As to extent of section 22 of 11 ^ 12 Vie. 
e, 43.— Section 22 of the act of the session holden 
in the 11 & 12 Vic. c 43, shall extend and be 
deemed to have extended to all cases in which it is 
returned to a warrant of distress issued under the 
authority of such act for levying any penalty, 
compensation, or sum of money, adjudged or ordered 
to be paid by any conviction or order that no 
sufficient goods of the party against whom such 
warrant was issued can be found, where the statute 
on which the conviction or order is founded provides 
no mode of raising or levying such penalty, com- 
pensation, or sum of money, o^ of enforcing payment 
of the same, as well as to cases where the atatute on 
which the conviction or orcler is founded anthoiises 
the issuing thereon of a warrant of distress. 

Sac. 6. Section 18 o/2 ^ 8 Vie, e. 71, amended,^ 
So much of section 18 of the act of the session 
holden in the 2 & 8 Vic. c. 71, as makes void (except 
in the cases therein excepted) ** every summons or 
warrant issued by any justice of the peace of the 
counties of Mddlesex, Surrey, Kent, Essex, or 
Hertfordshire respectively, requiring any person 
residing within the metn^litan police district to 
appear at any place without the said district to 
answer any information or complaint tonching any 
matter arising within the said district,** shall not 
apply to any such summons or warrant in resffect of 
any matter arising within any part of the said 
district not assigned for the time being to any of the 
police courts of the metropofis. 

Sec. 7. Magistrates acting for places in the metro- 
politan police district, within which no poUte court is 
established, may commit certain offenders to any gad 
in and for the county, ffc,, in which offence shaU have 
heen committed. — ^In every case in which any person 
shall be brought before any police magistrate, or any 
two magistrates acting within the said metropolitan 
pohce district, for any place within which no police 
court shall have been cBtablished, for any offence 
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under tfaie 24th seetioD of an aet of the seflsion 
holden in the 2 & 3 Vie. e. 71, each police magis- 
trate, oi: such magistrates acting in and for such 
place, may hear and determine the matter, and in 
case of conviction may conmiit the offender to he 
imprisoned in any gaol or house of correction in and 
for the coupty, liberty, or place, in which such 
oflence shall hare been committed though not within 
the said metropolitan police district, and with or 
without hard labour for any time not exceeding two 
calendar months, and in their discretion, without the 
Infliction of any fine in de&ult of payment of which 
such imprisonment might be a^iudged. . 

Seo.- 8. Beptal of certain act$ and parts of acts 
iertin named. — ^And whereas an aet was passed m the 
59 Geo. 3, c. 28^ '^ to empower magistrates to divide 
the Court of Quarter Sessions,** which act has been 
amended by section 4 of an act of the sessbn holden 
in the 7 WilL 4, and the 1 Vie. c. 19, and by section 
4 of an act of the session holden in the 5 & 6 Yic 
c 88 ; and it is expedient to make fhrther provision 
in rdation to the division of courts of quarter 
sessbns : the said act of the 59 Geo. 3 and the said 
sections shall be repealed, but not so as to affect any 
orders, rules, and regulations made before the pasdng 
of this act 

Sbo. 9. Paufer to dhide courts of quarteneesionsj 
general sessions, and adjourned sesstans,"] Whenever 
and io often as any court of quarter sessions or 
general sessions or acyoumed quarter sessions of the 
peace is assembled for the despatch of business, the 
justices then present may, if and when in their 
discretion they see fit so to do, appoint two or more 
justices, one of whom shall be of the. quorum, to 
form a second court for the purpose of hearing and 
determining such business as may be referred to 
them, and the proceedings by and before such second 
eornrt shall be as good and effectual in the law, to all 
intents and purposes, as if the same were had 
before the court assembled and sitting as usual in its 
ordinaiy place of ritting, and shall be enrolled and 
recorded accordingly, 

, SxG. 10. Regulations made for ^apporHonment of 
husiness need nai be renewed at each session,} When a 
second court is formed as aforesaid, and orders, rules, 
and regulations have been made for the apportion- 
ment of busniess, such orders, rules, and regulations 
^shall continue in force as long as may be thought 
expedient, without the necessity of renewing such 
orders, rules, and. regulations, at each succeeding 

Sec. 11. Clerk of ihe peace to appoint a person to 
record the proceedings of such separate court,"] The 
clerk of the peace or his deputy, wherever a second 
court is formed as aforesaid, shall appoint a fit and 
SttfScient person td record the proceedings so had 



before the justices at such second court, and such 
proceedings shall be delivered over to the derk of 
the peace or his deputy, and shall be deemed to be 
a part of the records of the session, as if the same 
proceedings had been recorded by the clerk of the 
peace himself; and it shall be lawful for the justices 
assembled at the sessions to make an order upon the 
treasurer of the county to pay to the derk of the 
peace such sum as they shall deem a fit and reason- 
able remuneration to the derk of the peace for such 
purpose as aforesaid ; and it shall be lawful for such 
justices to appoint an adcQtiotaal crier, and to grant 
him such remuneration (to be paid by the treasurer 
of the county) as they deem reasonable. 

Sec. 12. Time from which sentences of certain courts 
shall take effect] Every sentence pronounced by any 
court of general or quarter sessions or acyoumed 
sessions of the peace shall take effect firom Uie time 
of the same being pronounced, unless the court 
otherwise directs. 

Sec. 13. Stipendiary magistrate may appoint a 
deputy, with approval of Secretary of State,] It shall 
be lawful for any stipendiary magistrate, with ,the 
approval of the Secretary of State for the Home 
Department, to appoint a deputy, who shall have 
practised as a barrister-at-law for at least seven 
years, to act for him for any time or times not 
exceeding six weeks in any consecutive period of 
twelve calendar months; and every depu^ so 
appointed during the time for which he shall be so 
appointed, shall have all the powers and perform all 
the duties of the stipendiary magistrate for whom he 
shall have been jso appointed. 

Sec. 14. Power to appoint county stipendiary magis- 
trates to be magistrates of the metropolitan police courts. 
—It shall be lawful for Her Majesty to appoint any 
stipendiary magistrate acting for any dty, town, 
liberty, borough or place in England or Wales to be 
a magistrate of. any one of the police courts of the 
metropolitan police district, although such stipendiary 
magistrate shall not have practised as a barrister 
during at least seven years then last past, nor shall 
have practised as a barrister for four years then last 
past, having previously practised as a certificated 
special pleader for three yean^ bdow the bar. 

Sec. 15 Extent of act,] This act shall extend only 
to England. 

County Court Districts. 

Cap. LXXIV. This act is entitled *> An Act for 
the Re-arrangement of the Districts of the County 
Courts among the Judges thereof.** 
. Sec. 1. Lord Chancellor may alter and re-distribute 
(he districts of the courts among the judges thereof] The 
19th section of the said aet is hereby repealed; and 
it shall be kwful for the Lord Chaucelbr from tunc 
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to time to alter the distribution of thediBtricts among 
the judges of counly courts, and for that purpose to 
remove any judge of a county court from all or any 
of the districts of which he is the judge, for the 
purpose of appointing him to any other district or 
districts, or to appoint any such judge to be the judge 
of any district or districts in addition to the district 
or districts of which he is the judge. 

Sec. 2. Two pergars may be appointed (he Judges of 
one or more districts.} The Lord Chancellor may 
from time to^ time appoint two persons to be the 
judges of a district or districts, and may make such 
regulations as to their respective sittings or other- 
wise as to the division of their duties as he may 
think right, and each of the persons when acting as 
such judge shall have all such powers and authorities 
as if he had been sole judge of such district. 

Sec. 8. Number of judges not to exceed sizty.} 
Until Parliament shkll otherwise direct, the judges 
of the county CQurts shall not exceed sixty in 
number. 

Sac. 4. Rule or order requiring a judge or officer of 
a county court to perform certain duties to be issued only 
by a superior court.} Whereas it is desirable that the 
powers given by section forty-three of the act passed 
in the session of Parliament holden in the nineteenth 
and twentieth years of the reign of her present 
M^esty, chapter one hundred and eight, to any 
superior court, or a judge thereof, should be exer- 
cised only by such superior court and not by a single 
judge: be it enacted, that no rule or summons 
requiring a judge or an officer of a county court to 
show cause why any act relating to the duties of his 
office should not be done, nor any rule or order 
directing such act to be done, shall be issued or made 
except by the superior court, and the said section 
forty-three, and any provisions of the said act having 
reference thereto, shall be read and construed as if 
the words "or a judge thereof** were not inserted in 
the said section. 

Sec. 6. Provision of 17 j- 18 Vic. c 125, as to 
referring causes to county courts repealed,'] So much 
of the Common LawProisedure Act, 1854, as enables 
any one of her Migesty's superior courts of common law 
at Westminster, or any judge thereof, to refer any 
cause to the judge of any county court is hereby 
repealed. 

Leases and Sales of Settled Estates. 

Cap. LXXVIL This Act is to amend and extend 
the Settled Estates Act of 1856, the 19 & 20 Tic. 
c. 120. Besides some other points, it provides that 
the examination of a married woman may be taken 
outof the jurisdiction of the Court of Chancery. 

Sec. 1. Definitions of ^^ seUlemenf' and ^^settled 
estates.'''] For the purposes of the definiticms of 



" settlement ** and " sett}ed estate^** contained in tlw 
first section of the said act, all eatates or interMs in 
remainder or reversion not disposed of by the settle. 
mentf and reverting to a settlor, or descending to 
the heir of a testator, shall be deemed to be estates 
coming to suph settlor or heir under or by virtue of 
the settlement. 

Sec. 2. ^* Building lease^ to include rqHdring lease.'} 
Hie term *^ building lease** in the said act shall be 
deemed to include a . repairing - lease, so that no 
jepairing lease shall b^ made for a term ezceediiig 
sixty years. 

Sec. 8. Powers of leasing to exUnd to copyhold 
and customary tenants of manors.] All the powers to 
authorise and to grant leases contained in the said 
act and this act shall be deemd to include powers 
to the lords of settled manors to give licenses to 
their copyhold and customary tenants to grant leases 
of lands held by them of such manors to the same 
extent and fbr the same purposes as leases may be 
authorised or granted of freehold . hereditaments 
under the said act and this act. 

Sec. 4. Extension of power kmder section 2 of 
recited act as to term for building leases.] The power 
given to the court by the second section of the said 
act to extend the term thereby prescribed for 
building leases, where it shall be satisfied that it is 
the usual custom of the district, and beneficial to the 
inheritance, to grant building leases for longer terms, 
shall be extended and may be exercised with respect 
to all the other leases in Uie^same section mentioned, 
except agrieultmral leases, provided the court shall 
be satisfied that it is the usual custom of the district 
and beneficial to the inheritance to nrrant such leases 
for longer terms. 

Sec. 5e As to surrender of leases.] The power 
conferred by the fifth secdon of the said act to 
surrender leases granted under the provisions of the 
said act shall be deemed* to extend to all leases* 
whether granted in pursuance of the said act or 
otherwise. 

Sec. 6. As to taking examinations of married 
women.] Whenever a married woman b resident out 
of the jurisdiction of the Court of Chanceiy of 
England or the Court of Chancery of Ireland re- 
spectively, as the case may be, her examinationi 
under the S8th section of the act, may be made by 
any person appointed for that purpose by the court, 
whether he is or is not a solicitor of the court ; and 
the appointment of any such person, not being a 
solicitor, shall afibrd conclusive evidence that the 
married woman was at the time of such examination 
resident out of the jurisdiction of the court 

Sec. 7. Extension qf power to rescind general rules 
and orders.] The power .contained in the said act to 
make and rescind general rules and orders shall 
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extend to the metten to which this act relates ; and 
saeh ndei and orders may, so fkr as may be found 
expedient, alter the proeedare prescribed by the said 
act and this act. 

Sbc. S, Asto voJufi^f ofdmM under HcHon 33 qf 
rtdud acL] In addition to the persons expressly 
enumerated in the* 8drd section of the said act 
against whom demises authorised by the 32nd section 
are to be Tslid, such demises, in the case of unsettled 
estates, ahall be 'Valid against the wife of any 
nusband mpking such demise of estates to which he 
is entitled in ri^ of inch wife. 

OaJHS Df Ck>10CITTBS8. 

Cap. LXXVUL This act enables the select comr 
mittees of both Houses «f Parliament to administer 
I to witnueases in eases of pnyate bi}ls referred to 



Pbobatx Act AMSNDifEirr. 

Gap. XCV. This is an act to amend certain defects 
in the aot eatablishhig the Court of Probate, llie 
Ist section empowers the judges of the Admiralty 
and Probate Courts respeetiTely to sit for one another, 
this provision being made in anticipation of the con- 
templated transfer of the jurisdiction of the former 
court to the latter. The 2nd section enacts, diajt ^^ all 
seijeants and barristers-at-law shall be entitled, from 
and after the passing of this act, to practise in all 
causes and matters wlmteyezin the Court of Probate.*' 
Subsequent secticms empower the judges of the 
Probate Court to ait in chambers ; but no question is 
to be heard there which either party may require to 
be heard in open court. The Treasury may provide 
chambers foY the purpose, and the powers of the 
judge, when so sitting, are to be the same as if sitting 
in open court. The 6th section empowers the ap- 
pointment of a fourth registrar. It is then directed 
that the vacanciea in the registrarships shall be filled 
up according to seniority. • The clerks in the prin- 
cipal registry, who haVe served five years, are to be 
eligible to the office of r^^istrar or district registrar. 
Articled derka to proctors are- to be admissible as 
proctors of the Court of Probate (s. 9). Where it 
appears by affidavit, to the satisfac'tion of a registrar 
of the principal registry, that a testator or intestate 
had, at the time of his death, a fixed place of abode 
in one of the districts specified in schedule A. to the 
Court of Probate Act, and that the personal estate, 
without deducting anything for debts due, was of the 
value of jC200 ; and that deceased was not seised of 
any real estate of the value of £300, the judge of the 
county court of such district is to have the conten- 
tious jurisdiction of the Court of Probate in respect 
of qnestiona on the grant, &c., of the will or ad- 
mini3tration, if there be any contention in relation 



thereto. Section 11 repeals the 64th section of the 
Probate Act, and s. 69 of the said Act is to apply to 
a revocation as well as- to a grant of probate and ad- 
ministration, and the power to make rules and to 
frame, scales of costs in the county courts is to extend 
to all proceedings under this act (s. 13). Non-con- 
tentious business pending in any ecclesiastical court 
at the time when the Probate Act came into opera- 
tion is on the 11th of Jan. next to be transferred to 
this court; bonds given before that day are 
to remain in force (ss. 14 and 16). An exe- 
cutor not acting or not appearing to a citation is to 
be treated as if he had renounced (s. 16). The judge 
is empowered to amend grants made before 11th 
Jan. next The provisions of the Probate Act extend 
to all cases of executors or administrators residing 
out of the jurisdiction of the courts of kw and equity 
(ss. 17 & 18). Between the death of an intestate and 
the grant of administration, the property is to vest in 
the Judge Ordinary. Second and subsequent grants 
are to be made in the principal registry, or where 
the original will, &c., was deposited (ss. 19 and 20). 
Section 21 empowers the court to require security 
from a receiver of real estates. Administration 
pending suit is to apply to appeals to the House of 
Lords. The registrar of the principal registry is 
authorised by s. 22 to issue subpoenas to produce 
papers, &c. ? he may do all acts heretofore done by 
surrogates; copies of wills may be certified by a' 
stamp ; certificates from the principal regUtry may 
be stamped ; the 89th section of the Probate Act is 
to extend to all requisitions, whether to the trans- 
hiisaion of one or more papers. Decrees made by 
any other ecclesiastical court before 11th of Jan. 
next may be enforced by this court ; letters of ad- 
ministration granted in Ireland are not to be re-sealed 
in England until sufficient bond is given; commis- 
sioners for affidavits may be appointed in the Isle of 
Man and the Channel Islands, and persons in foreign 
parts empowered to take other affidavits may take 
these, and judicial notice is to be. taken of the seal 
or signature, as the case may be, of such authority. 
Persons forging any such seal or signature are to be 
guilty of felony, and persons taking a false oath be- 
fore a surrogate^ure to be guilty of peijury. During 
the temporary absence of officers, deputies may be 
appointed. The judge is to have the same authority 
over practitioners as the judges of the other courts, 
and the Treasury is authorised to pay the cost of 
indexing, &c., documents removed (ss. 24 to 88). 

Returns to Sbcbetary of State. 

Cap. LXVII. This is an act to do away with the 

necessity of certain returns, heretofore required to be 

made to one of the Secretaries of State. It enacts 

that, from ai^d ailer the passing of this act the 
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following enactments reqoiring returns to be made 
or transmitted to one of her Majesty^s principal 
Secretaries of State shall be repealed (that is to 

»y). 

L4tGeo. 4, c. 64, s, 24, and 2 j- S 7fc. c. 66, s. 10 
— Prisons report]— Section twenty-four of an 
act of the fourth year of King Georgr the 
Fourth, chapter sixty-four, for consolidating 
and amending the laws relating to the build- 
ing, repairing, and regulating of certain gaols 
and houses of correction in England and 
Wales, and section ten of an act of the second 
and third years of her Mfyesty, chapter fifty- 
six, for the better ordering of prisons : 

n. 5 j* 6 WiU, 4, c. l^^Borough police returtis,^^ 
So much of section eighty-six of an act of the 
session holden in the fifth and sixth years of 
King William the Fourth, chapter serenty-six 
as enacts that the watch committee of every 
borough shall tramsit quarterly to one of her 
Migesty*0 principal Secretaries of State a 
report of the number of men appointed to act 
as constables or policemen in such borough, 
and of the description of arms, accoutrements, 
and clothing and other necessaries fhmished 
to each man, and of the salaries, wages, and 
allowances payable to such constables or 
policemen, and of the number and situation of 
all stationhouses in such borough : 

m. 2 j* 3 Vie. e. 71, s. Ib—PoUce eawrts retwms.'] 
—So much of section fifteen of an act of the 
session holden in the second and third years 
of her Majesty, chapter seventy-one, as 
requires an abstract to be furnished to one of 
her Mi^es^'B principal Secretaries of State, of 
all reports furnished for the use of the 
quarterly meetings of .magistrates therdn 
mentioned : 

IV. 7 4* 8 Fie. c. lOl— Bastardy retom*.]— Section 

eleven of an act of the session holden in the 
seventh and eighth years of her Miyesty, 
chapter one hundred and one : 

V. 10 j* 11 Vie. c. B^—JuvenUe offenders returns.^ 

-So much of section eleven of an act of the 
session holden in the tenth and eleventh years 
of her Majesty, chapter eighty-two, as enacts 
■that the clerks of the peace of every county, 
borough, liberty, or place, shall transmit to 
one of her Majesty's principal Secretaries of 
State a monthly return of the names, offences 
and punishments of aU persons convicted 
under the provisions of that act, with such 
other particulars, as may from time to time 
be required. 



Sheep, &c, CoMTAaioua Diseases Act. 
Cap. LXn. This is an act to continue the 11 & 12 
Vic. c. 107 (see 16 & 17 Vic. c. 62; 19 & 20 Vic 
c. 101), for preventing the spread of contagious or 
infectious diseases among sheep, cattle, and other 
animals, until the Ist of August, 1863, and to 
the end of the then next session of Parliament. 

TUBNFnUB COMTINUAKCE. 

' Gap. LXnL This is an act for continuing various 
turnpike acts : — 

Sec. 1. AU turnpike acts expiring ^/ore (ke end of 
the next session continued to 1st Oet.y 1859, except 54 
Oeo. 8, c. Up. and part o/ 7 jr 8 Geo. 4, c. ton.]— 
Every act now in force for regulating, making, 
amending, or repairing, any turnpike road in Great 
Britain which will expire on or before the end of 
the next session of Parliament shall be continued 
until the 1st of October, 1859, and to the end of 
the then next session of Parliament, except an act <^ 
54 Geo. 8, e. 54, '^ for making and maintaining a 
Road firom Balderston to Burscough Bridge, in 
Walton-in-le-Dale, in the County Palatine of Lan- 
caster,'* and an act of 7 Se 8 Geo. 4, e. 57, " for more 
effectually amending and improving the Road. from 
Bawtiy Bridge, in the County of Nottingham, to 
Hainton, in the County of Lincoln, and other Roiads 
therein mentioned,** so far as the same relates to the 
first district or division of rOads therein described, 
and except as. hereinafter mentioned. - 

Sec. 2. Acts in schedule. continued tiU 1st Nov, 
1859.] — ^The acts mentioned in the schedule to this 
act annexed shall continue in force t^itil the 1st of 
November, 1859, and no longer, unless Parliament 
shall in the meantime continue the same respectively. 

Sec. 3. Short tUlc^—Jn. citing this act in other 
acts of Parliament, and in legal instruments, it shall 
be sufficient to use the expression **The Annual 
Turnpike Acts Continuance Act, 1858." 

Cbossxd Cheques. 

Cap. LXXIX. This is the important statute re- 
lative to crossed cheques, and upon which subject 
some remarks will be found elsewhere. It will 
suffice to state here that the act provides that when- 
ever a cheque or draft on any banker, payable to 
bearer or to order on demand, shall be issued, crossed 
with the name of a banker, or with two transverse 
lines with the words ^* and company,** or with the 
abbreviation thereof, such crossing shall be deemed 
a material part of the cheque or draft, and except as 
mentioned, shall not be obliterated, or added to, or 
altered by any person whomsoever after the issuing 
thereof, and the banker upon whom such cheque 
or draft shaU be drawn shall not pay such cheque or 
draft to any other than the banker with whose name 
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such cheque or draft shall he. crossed, or if the same 
he crossed without a hanker^s name, to any other 
than a hanker. Wheneyer any such cheque or draft 
shall have beenlBsu^: uncrossed, or shall he crossed 
with the words *' and company," T>r any ahbreyiation 
thereof, and withou1{ the name of any hanker, any 
lawful owner of any such cheque or ^raft, while the 
same remains so uncrossed, or crossed with the words 
l^ and company,*' or my abhreviation thereof, without 
tile name of any hanker, may cross the same with the 
name of a hanker ; and wheneyer any such cheque 
or dxpft shaU he uncrossed, any such lawful holder 
may cross the same with the words' ** and company,*' 
or any ahhreviation thereof, with or wi^out the 
name of a hankerj and any such crossing shall he 
deemed a material part of the cheque or draft, and 
ahaQ not be obliterated, or added to, or altered by 
any person whatsoeyer, after the making thereof; 
and the banker upon whom such cheque or draft 
shall be, drawn, shall not pay such cheque or draft 
to any other than a banker, with whose name the 
cheque or draft shall be so crossed. Further, the 
aet ^Bclares that persons obliterating or altering the 
erosong with mtent to defraad shall be deemed 
guHty of felony. Bankers are not to be responsible 
for paying a cheque which does not plainly appear 
to haye been crossed or altered. The word " banker " 
is to include any person, corporation, or joint-stock 
companies acting as bankers. 

LsdrmcAOT Beclamatioh Act. 

C£r. XGni. This act enables persons, by appli- 
cation to the Court for Diyoroe and Matrimonial 
Caasea, to establish their legitimacy and the marriage 
of their parents and others from whom they may be 
desaended, and also enables persons, by application 
to. the same court, to establish tiieir right to be 
dflfpunl natural bom snbject9. Hie number of such 
ap|4ications will not probably be. great, but it will be 
to htw in ndnd the proyjbions of the 



Ssc. 1. AppUeathn to Court for Divorce and 
Mairimomal Cau$a for diclaraHon of legitimaqf or 
vaSdky or mvdUdity of marriage.'] Any natural-born 
snlyect of the-Queeu, or any person whose right to 
be deemed a natural-bom subject depends wholly or 
in part on his legitimacy or on the yalidity of a 
marriage, being domiciled in England or Ireland, or 
jil^imfag any real or personal estate situate in 
En gl t^w^i may apply by petition to the Court for 
Diyoree and Matrimonial Causes, praying the court 
fbt a decree declaring that the petitioner is the 
legitimate child of his parents, and that the marriage 
of his father and mother, or his grandfiither and 
grandmother, was a yalid marriage, or for a decree 
declaring either of the matters aforesaid ; and any 



such subject or person, being so domiciled or 
claiming as aforesaid, may in like manner apply to 
such court for a decree declaring that his marriage 
was or is a yalid marriage, and such court shall haye 
jurisdiction to hear and determine such application 
and to make such decree declaratory of Uie legiti- 
macy or illegitimacy of such person, or of the 
yalidity or invalidity of such marriage, as to the 
court may seem just; and such decree, except as 
hereinafter mentioned, shall be binding to all intents 
and purposes on her Msgesty and on all persons 
whomsoever. 

Sbo. 2. Application to court for declaration of right 
to he deemed a natural-horn subjecUl Any person, 
being so domiciled or claiming as aforesaid, may 
apply by petition to the said court for a decree 
declaratory of his right to be deemed a natural-bom 
subject of her Miyesty, and the said court shall have 
jurisdiction to hear and determine such application, 
and to make such decree thereon as to the court 
may fceem just, and where such application as last 
aforesud is made by the person making such appli- 
cation as herein mentioned for a decree declaring 
his legitimacy or the validity of a marriage, both 
applications may be included in the same petition ; 
and every decree made by the said court shall, 
except as hereinafter mentioned, be valid and binding 
to aU intents and purposes upon her Mi^esty and all 
persons whomsoever. 

Skc. 8. Petition to he accompanied hy affidavit.'] 
Every petition under this act shall be accompanied 
by sudi affidavit verifying the same, and of the 
absence of collusion, as the court may by any general 
rule direct. 

Sso. 4. 20 j* 21 Vie. c, 85, to apply to proceedings 
under this act.'] All the provisions of the act of Uie 
last session, chapter eighty-five, so far as the same 
may be applicable, and the powers and provisions 
therein contained in relation to the making and 
laying before Parliament of rules and regulations 
concerning the practice and procedure hmder that 
act, and fixing the fees payable upon proceedings 
before the court, shall extend to applications and 
proceedings in the said court under this act, as if the 
same had been authorised hy the said act of the last 
session. 

Skc. i. Power to award and enforce payment of 
costs.] In all proceedings under this act, the court 
shall have full power to award and enforce payment 
of costs to any person cited, whether such person 
shall or shall not oppose the declaration applied for, 
in case the said court shall deem it reasonable that 
such costs shall be paid. 

Sec. 6. Attorney-General to have a copy of petition 
one month before it isfiUdy and to he respondent.] A 
copy of every petition under this act, and of the 
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affidavit accompanying the same, shall, oiie month at 
least previously to the presentation or filing of such 
petition, he delivered to her Majesty's Attorney- 
General, who shall he a respondent upon the hearing 
of. such petition and upon every suhsequeht pro- 
ceeding relating thereto. 

Sbc. 7. Court may require persoiu to be cited,'] 
Where any application is made under this act to the 
said court, such person or persons (if any), besides 
the said Attorney-General, aathe court shall think fit, 
shall, subject to the rules made under this act, be 
cited to see proceedings or otherwise summoned in 
such manner as the court shall direct, and may be 
permitted to become parties to the proceedings, and 
oppose the application. 

Sbc. 8. Saving for rights of person* not cited,"] The 
decree of the said court shall not in any case pre- 
judice any person, unless such person has been cited 
or made a party to the proceedings or is the heir-at-law 
or next-of-kin, or other real or personal represen- 
tative of or derives title under or through a person 
80 cited or made a party ; nor shall such sentence or 
decree of the court prejudice any person if subsequently 
proved to have been obtained by fraud or coUusion. 

Sjbc. 9. Persons domiciled in Scotl :nd may insist on 
an action of declarator that he is a natural-born 
subjects] Any person domiciled in Scotland, or 
claiming imy heritable or moveable property situate 
in Scotland, may raise and insist in an action of 
declarator before the court of session, for the 
purpose of having it found and declared thai he is 
entitled to be deemed a natural-bom subject of her 
Migesty ; and the said court shall have jurisdiction 
to hear and deterpiine such action of declarator 
in the same, manner and to the same eflfect, and with 
the same power to award expenses, as they have in 
declarators of legitimacy and declarators of bastardy. 

Sec. 10. No proceedings to affect final judgments^ 
jie., already pronounced,'} No proceeding to be had 
under this act shall affect any final judgment or 
decree already pronounced or made by any court of 
competent jurisdiction. 

Sbc. 11. AcU to be read together—Short title,] The 
said act of the last session and this act shall be 
construed together as one act ; and this act may be 
cited for all purposes as ^' The Legitimacy Declara- 
tion Act, 1858." 

EnFRAKCHISEMENT of CoPYHOLDd. 

Cap. 94. This is an extremely important act on 
the subject of the commutation of manorial rights 
and enfranchisement of copyholds; it repeals either 
entirely or in part severied of the ^^ Copyhold Acts,*' 
and proposes to make further provisions for the 
commutation of manorial rights and to facilitate the 
enfranchisjcmcnt of copyhold lands and the improve- 



ment of customary tenure. There are 52 sections in 
this statute, which statute is to be construed as part 
of the Copyhold Acts unrepealed, or may be deemed 
the Copyhold Act, 1858. The new law has reference 
to voluntary and compulsory enfranchisements. 
According to the 6th section the tenant, or lord of 
copyhold land, may compel its enfiwichisement, and 
the lord or the tenant may compel the extinguish- 
ment of a claim to heriots. When any lord or 
tenant requires an enfiranchisement notice is to be 
given, and unless the sum be agreed upon between 
the parties, the amount is to be aaacert^ed under 
the directions of the Copyhold Commissioners. The 
commissioners are empowered to frame an award 
of enfranchisement, which award is to have the same 
force and validity as a deed of enfranchisement now 
has under the Copyhold Acts. The commissioners 
are to fix the commencement of a commutation* or 
enfranchisement. There is a provision to the effect 
that any expenses incuited under the Copyhold Acts 
may be charged upon the manor, or upon the land 
commuted .or enfranchised, or upon both. Every 
charge under this act is to be made by a certificate 
of the commissioners, and countersigned by the 
person at whose instance the chaige is made. Eveiy 
certificate and charge may be transferred by indorse- 
ment. The law is amended with respect to Crown 
manors by several provisions, but the important part 
of the act has reference to compulsory enfranchise- 
ments. It will be impossible to do more than give 
the more important of the sections :— 

Sec. 1. Commencement of act,] This act shall 
come into operation on the 1st of October, 1858. 

Sec. 2. Eepeal of acts and parts of acts herein 
named: 16 j- 17 Vic, c. 57—4 J- 5 Vic, c, 85, *. 11— 
15 j- 16 Vic. c. 51, s, 2—15 g- 16 Vic, c. 51, *. 11— 
15 j* 16 Vie, c. 51, s, 27.— llie following acts and 
sections and parts of sections of " The Copyhold 
Acts " are hereby repealed; that is to say, 
The whole of the act of the 16 & 17 Vic. c. 57, 
intituled An Act to explain and amend ipe Copy- 
hold Acts: 
So much of the 11th section of ^^The Cop>nold 
Act, 1841, as follows after the words ** sub- 
stituted in the place of such lord,' tenant, or 
other person :'' 
The whole of the 2nd section of ^^ The Copyhold 

Act, 1852:" 
The whole, of the llthNSection of *' The Copyhold 

Act, 1852:'* 
The whole of the 27th section of '* The Copyhold 

Act, 1852:" 
All the provisions of the Copyhold Acts which 
authorise commutations by schedule of appor- 
tionment, and also all the provisions which 
authorise commutations by a schedule to be 
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prep«red by the stewmd, and also all the provi- 
wm which' authoriae enfrailchiaement by 
schedule of apportionment, and alao all the 
proYisiona wldch anUiorise the ehaiging of 
enfranchiaement or oompensation moneys or the 
expenses of commutations or enfranchisements 
npon land, are hereby repealed. 
Sec. 6. Tenantpr hrd of certain eojfnfhold land nuty 
compel enfranehisement'] Notwithstanding the first 
section of ''The Copyhold Act, 1852," it shall be 
lawful, from and after the passmgof this aet,ibr any 
tenant or lord of any copjrfaold lands to which the 
last admittance shall hare taken place before the 
1st of July, 1853, or of any freehold or customary 
freehold lands iu respect of which the last heriot 
shall haye become due or payable before the 1st of 
July, 1853, to require and compel enfranchisement 
of the said lands in the manner herein and in the 
said act mentioned : provided always, that no saeh 
tenant shall be entitled to require such enfranchise- 
ment until after payment or tender (in the case of 
copyhold lands) of such a fine, and of the yalue of 
such a heriot, and in the case of freehold and 
customary freehold knds of the yalue of such a 
heriot as woidd become. due or payable in the eyent 
. of admittanc^'or ^ath subsequent to the 1st of July, 
1858, and "also in the tase both of copyhold and of 
freehold or customasy fihoehold lands, of two thirds 
of such a sum as the steward would have been 
entitled to for fees in respect of such admittance or 
heriot. 

Sec. 7. Lord or tenant may compel eztmguUkment 
of claim to heriots,'] And whereas in many mataors 
heriots are by custom due and payable to the lord 
by tenants of freehold or customary freehold lands 
holden of such manors: be it enacted, that at any 
time after any such heriot shall be due and payable 
with respect to any such freehold or cnstomary 
freehold lands, it shall be lawful for the lord or the 
tenant to require and compel the extinguishment of 
all such claim to heriots, and the enf^ranchisement of 
the lands subject thereto, in the same way as if such 
lands were copyhold; and the same proceedings 
shall thereupon be had as are herein and in the 
Gopyhbld Act, 1852, mentioned with reference to 
the enfranchisement of copyhold lands, or as near 
thereto as the nature of the case will admit. 

Sec. 8. Mode of effecting compulsory enfranchise^ 
ments — When commissioners shall fx consideration — 
When commissioners to appoint umpired] When any 
lord or tenant shall, under the proyisions of the 
Copyhold Act, 1852, or of this act, require the 
enfranchisement of any land held of a manor, he 
shall giye notice*in writing (the lord or his steward 
to the tenant, or the tenant to the lord or his 
steward), of his desire that such land shall be 



enfranchised; and the consideration to be paid to 
the lord for such enfhuichisement,' and also the sum 
to be paid'to the lord in respect of such Sine or 
heriot as mentioned in' the last precedii% clause, 
shall, unless the parties agree about the same, be 
ascertained undei^ the directions 6f -the Copyhold 
Commissioners, and upon a yaltiation to be made 
in the manner following ; that is to say, 
Where the manorial rights to be^ compensated 
shall consist only of heriots, rents, and licenses 
at fixed rates to demise or fell timber, or any of 
these, or where the land to be enfranchised shall 
not be rated to the poor's rate at a greater 
amount than the net annual yalue of X20, then 
the valuation shall be made by a valuer to be - 
nominated by the justices at a petty sessions 
holden for the division or place in whidi the 
manor or the chief part thereof is situate $ pro- 
vided that no justice, being lord, either in whole 
or in part, of such manor, shall take any part in 
nominating such valuer; subject, howe^r, to 
these provisoes : first, that if the parties agree 
to reconmiend to the commissioners any person 
to be the viduer, such person shall be nominated 
by the commissioners ; and second, that either 
party may, upon paying the charges o^his own 
valuer, have Uie viduation made as next herein- 
alter provided : 
But when the manorial rights to be compensated 
do not consist only of rents and heriots and 
such Ucenses as aforesaid, or wh^n the land to 
be enfhmchised is rated to the poor's rkte at a 
greater amount than the net annual value of 
£20, or where the valuation to be made is of 
the sum to be paid to the lord in respect of such 
fbe or heriot as mentioned in the last preceding 
clause, then the valuation shall, unless the 
parties agree, to refer it to one valuer, be mad6 
by two valuers, one to be appointed by the lord, 
and the odieT;by the tenant; and such two 
valuers, before they proceed, shall appoint an 
umpire, to whom any points in dispute between 
them diall be referred; and in case the valuer 
or valuers or umpire, as the case may be, shall 
not make a. decision and deliver the particulan 
thereof in writing to the lord or the steward 
and to the tenant, and to the copyhold coihuus- ^ 
missioners, within forty-two days after the 
appointment of such valuers, or reference of the 
matter to the umpire, as the case may be, then 
the commissioners shall fix the consideration to 
be paid or rendered to the lord ; and in any • 
case where, after notice to the lord or to the • 
steward or to 'the tenant so to do, either party 
shaQ neglect, or refuse, for twenty-eight days, 
■to appoint his valuer, the commissioners shall 
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appoint a valuer for him as soon as may be 

after the expiration of such twenty-eight days ; 

and in any case where any valuer shall, for the 

space of fourteen days after the appointment, he 

unable to agree in the appointment of an umpire, 

the commissioners shall appoint an umpire. 

Sec. 9. Extension of Hme for appointments, {fv,"] 

The commissioners may, by an order under seal, 

extend the time within which this act directs that 

any valuer be appointed, or any act to be done by 

such valuer be performed. 

Sec. 42. Promsion,as to enfranchisements in manors 
belonging to the Crown in remainder, flv.] Any manor 
vested in her Majesty in right of her Crown in 
remainder or reversion expectant on an estate of 
inheritance, and any hereditaments held of such 
manor, may, with the consent in writing from time 
to time of the Commissioners of her Miyesty's Woods, 
Forests, and Land Revenues, or any one of them, be 
dealt ^vith under the Copyhold Acts. 

Public Health Act-^Vaccination. 

Cap. XCVIL This is ehtitled "An A;ct for 
Vesting in the Privy: Coubcil certain powers for the 
Protection of the Public Health.** The General 
Board of Health ceased to exist on the 1st of 
September last; and the- present statute, amongst 
other things, vests in the Privy Council certain 
powers which were, by the 20 & 21 Vic. c 88, 
vested in Uie General Board- of Health, and also 
certain other powers for the protection of the public 
health. The Privy Council is now empowered to 
issue regulations to secure the efficient performance 
of vaccination, and may also direct* inquiries concern- 
ing the public health ; and is further authorised to 
appoint public officers. The reports under the act 
by the medical officer are to be laid before Parlia- 
ment. Proceedings for penalties under the Vaccina- 
tion Acts may be taken on the complaint of any 
registrar emj^oyed for the registration of births, 
deaths, and marriages, public vaccinator, or officer 
authorised by the board of guardians or by the over- 
seers, and the costs of such proceedings are to be 
defrayed out of the common fund of the union, or 
out of the poor-rates of any parish not included in a 
union. The act, which is to be cited as ** The Public 
Health Act, 1858," is to continue in force until the 
1st of August next. 

Local Government Act. 

Cap. XCVIII. This is entitled '' An Act so amend 
the Public Health Act, 1848, and to make further 
provision for the Local Government of Towns and 
Populous Districts." The act is not to extend to 
Scotland or Lreland, nor to the metropolis. The 
provisions of this act, and 11 & 12 Vic. c. 68, are 



to be construed together, and the local boards under 
the act have, subject to the provisions of the act, all 
the powers, rights, duties, and liabilities of local 
boards of health constituted under the Public Health 
Act, 1848, and the acts incorporated therewith. The 
act contains many provisions as to the adoption of 
the act, the constitution of the local boards and their 
powers as to sewerage, scavenging, and cleansing, 
reguktion of buildings, highway repurs, as to streets 
and roads, &c., for an abstract of which we must re- 
for the reader to a summary of the act contained in 
another part of this number. 

GrOYEBNMENT OF ImDIA. 

Cap. CVI. This is the much debated act for "the 
better Government of India," which is more im- 
portant to the politician than to the practical lawyer. 
It may be useful, however to give a short summary 
of the provisions of the act, which has 75 clauses, 
and commenced, except as provided in respect to the . 
Council, on the ezpir^ion of thirty days after the 
date of the passing,, wjiich waa 'oii t&e-2nd of August 
kst. The preamble recites that by ^e 16 & 17 Vie. 
c. 95, the territories in the possession and under the 
Grovemment of the East India Company were con- 
tinued under such Government, in tnut for her 
Majesty, and then proceeds to deal with the whole 
sulgect of the ftiture management of India. The 
Government of India is transferred to her Miyesty, 
and is to be governed in her Mi^esty's name. The 
Secretary of State is to exercise the powenrnow 
exercised by the company or Board of Control. After 
the commencement of the act, any four Principal and 
four Under Secretaries of State may sit as membeit 
in the House of Commons. The Conncil to be ea- 
tablished is to consist of fifteen members. Vnthin 
fourteen days of the passing of the act, the Court of 
Directors are to elect from among themselfea, or 
those who have been directors, sevea persona for 
the Council, the miyor part those who have served 
or resided in India. No member of the Council ia to 
sit in Parliament, and they are to be paid out of the 
revenues of India. The secretaries and officers on 
the home establishment of the company are to form 
the establishment of the Secretary of State in 
Council.' The Secretary of State is to submit a 
scheme for a permanent establishment The act pre- 
scribes the duties and procedure of the Council. 
Under the direction of the Secretary of State the 
Council is to (5onduct the business transacted in the 
United Kingdom in relation to the Government of 
India, and the correspondence with India ; but every 
order or communication sent to India is to be signed 
by one of the Secretaries of State. The Secretary of 
State is to divide the Council into committees, and to 
regulate the transaction of business. The Secretary 
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of State is to be president of the Council, and a 
member of the CoancU vice-president. The appoint- 
ments to be made are to be with the approbation of 
ber Majesty, and the appointments now made in 
IhdfiL are to be oontmued to be made there. All 
appointments and admissions to service are to vest in 
her Miyesty. All the real and personal property of 
the Company is to vest in her Majesty, for the pur- 
poses of the Government of India. The cash and 
stock are to be transferred to the Secretary of State 
in CounciL The existing establishments are to re- 
main under the present condition. The Board of 
Control is abolished. A person succeeding to the 
office of Governor-General may exercise his powers 
.before he takes his seat in the Council. The Secre- 
tary in Council may cue and be sued. The members 
of the Council are not to be personally liable. The 
directors elected by the General Court of the Com- 
pany are' alone to be the directors of the Company. 
It 18 no longer obligatory on the directors to 
summon quarterly courts. There are other general 
provisions to carry out the act, and, after stating that 
it is to commence in thirty days from the passing, it 
dedares, by the concludii^^ section, that the act shall 
be proclaimed in the several presidencies as soon as 
conveniently may be ailer it has been received by 
the Governor-General of India ; and until such pro- 
clamation be made, all acts and things done in the 
name of the company, or otherwise, in relation to 
the Government of India, shall be valid and effectual. 
We may add, that by a notification in the London 
Gazette, that under the 8th section of the act, the 
lite Court of Directors of the East India Company 
certified to the late Board of Commissioners for the 
Afiairs of India, under the seal of the said company, 
that they had elected — Charles Mills, Esq., John 
Shepheid, Esq., Sir James Weir Hogg, Bacjt., ]^lltott 
Macnaghten, Esq., Ross Donnelly Mangles, Esq., 
William Joseph Eastwick, Esq., and Henry Thoby 
FHnsep, Esq., to be members of the 'Council of 
India, estabUshed by the said Act. And further, 
thai in compliance with\he enactment aforesaid^ her 
Migesty has been pleased, by warrant under her 
Royal sign manual, to appoint to be members of such 
Coundi the following eight persons: — Sir Henry 
Conyngham Montgomery, Bart., Sir Frederick 
Currie Bart., Sir John Laird Mair Lawrence, Bart., 
Knight Grand Cross of the Civil Division of the 
Most Honourable Order of the Bath ; Sir Robert 
John Hussey Vivian, M^jor General of the Forces 
of the East Lidia Company, and Knight Commander 
of the Military Division of the Most Honourable 
Older of the Bath ; Sir Proby Thomas Cautly, 
formerly Colonel of the Forces of the East India 
Company, and Knight Commander of the Civil 
Division of the Most Honourable Order of the Bath ; 



Sir Henry Creswicke Rawlinson, formerly Lieu- 
tenant Colonel of the Forces of the East India Com- 
pany, and Knight Commander of the Civil Division 
of the Most Honourable Order of the Bath ; John 
Pollard Willoughby, Esq., and William Arbuthnot, 
Esq. 

SUMMARY OF DECISIONS. 



EQUFTTAKD CONVKYANCINO. 

AGENT OR STEWARD.— Bi/Z for an aacount 
— Keeping proper accounts, — ^It is the ordinary duty 
of a confidential steward or agent, from the nature of 
his employment, when he has the capacity for so 
doing, to preserve and render an account of his 
dealings and transactions on behalf of his principal. 
But in a case where no duty to keep accounts was 
undertaken, and the education and capacity of the 
defendant^ as well as the course of dealing between 
him and his employer, were inconsistent with the 
notion of his keeping regular accounts', a bill by the 
personal representative of his employer for an account 
was dismissed with costs. Tindall v. Powell^ 82 Law 
Tim. Rep. 8. 

CHARITABLE TRUSTS,— Institution of suit-^ 
Commissioner" s certificate ^Trustees^ ReUefAct-^Pay' 
ing money into court without leave of Charity Cdm^ 
missioners, — ^A trustee of a fund, applicable ^in emer- 
gencies arising from vrar to the maintenance of a 
volimteer corps, the income of which, after the cessa- 
tion of such emergencies, was applicable to the bene- 
fit of the poorer members of the corps, their wives 
and children, may^ pay it iilto court under the 
10 & 11 Vic. c. ^, and ask for a scheme for its 
future management, without^btaining the certificate 
of the Charity Commissioners imder the 16 & 17 
Vic. c. 137, B. 17. In re St, Giles and St. George\ 
Bloomshury^ 27 Law Joum. Ch. 560. 

CONVERSION. — iZwtt^in^ trust of realty-^ 
Personalty.— Where the author of a deed directs, 
that after his death there shall be a sale of his realty 
for certain purposes, and there is a partial failure of 
those purposes, the proceeds of the sale thus 
becoming undisposed of, result to him as personal 
estate. Clarke v. Franklin, 6 Week. Rep. 836. 

DEWTS.—Assets— WiUr-Construction— Payment of 
debts—Specific gifts-^ReMuary legatees— WiUs Act — 
8 j* 4 Wm. 4, c 104 — Lapse — Real estate. — Accord- 
ing to the old law, a devise of residue of real estate ' 
before the Wills Act would have stood precisely on 
the same footing as a gift of ** all the residue of the 
£3 per Cents, now standing in my l)|une ;^' residuary 
in one sense, specific in another. Such a devise was, 
therefore, held specific and not residuary, although 
given by words importing residue. So a devise of 
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real estate would not hare inclnded after-aeqaired 

realty, nor would it have indaded' a lapsed devise, 

and, therefore, it was not residue in any sense ; using' 

the word residue would not' afiect the question. So 

if there was a specific devise of realty to A., and of 

the residue of that realty to B., B. was as mudi a 

specific devisee as A., and specialty debts to which 

the real estate was liable would be a change upon 

both pro raid; and the word readue would not 

prevent the liability, as was just and right. Even 

under the old law, if a testator, having devised 

particular real estate to A., devised the residue of 

that realty to B., the courts held that a specific 

d*vise, and recognised the distinction between the 

two gifts in respect to wha.' was the testator's 

intention, so far as this, that if he charged his realty 

with debts and legacies they would throw that 

^1*^6, not on the two real estates, butOQ the residue, 

because the intention was that A., being the devisee 

of the estate named, should have the identical thing» 

but B. was a residuary devisee of an estate which 

wasalone liable to debts. Then came the Wills Act, 

which entirely altered the nature of the rei^uaxy 

devise of real estate. Furst, the 24th section enacted 

that, m the absence of contrary intention, the wiU 

should operate «s if executed at the dei^ of the 

testator. The effect being, that suppose the will was 

actually made the moment befiMre his decease, 

md contained, after a specific devise, a devise of all 

the residue of the realty, inaamuch as before his 

death he was seised of all he ever would possess, it 

would pass all ; still, that ^uld only include in a 

residuary devise all of the residuary estate he was 

seised of at the time of his death, but not a lapsed 

devise of re&Ity specifically given. Therefore, in 

order to make a residuary devise of real estate and a 

residuary bequest of personalty iuelude everything, 

the 25th section applies to lapsed gifts, and those 

which were void, as gift^ to charities, &c. ; and the 

27th section dedfired that a general devise should 

include all property over which the testator had a 

general power of appointment ; and so of a general 

bequest of personalty, and, therefore, in every 

respect in which, under the old law, a residuary 

devise of real estate G^ered from a residuary 

bequest of personalty, that difference was done away 

with. The act does not say in terms that a residuary 

devise of real estate should not be considered specific, 

.but it says so in substance. How does that operate with 

respect to debts? The 8 & 4 WiU. 4, c. 104, made 

simple contract debts a charge on the real estate by 

making it assets: before that act it was liable to 

specialty debto only ; and if a testator had made a 

specific devise of real estate, and allowed the rest to 

descend to his heir, or it did descend by reason of a 

lapse or void devise, with respect to specialty debts, 



that which descended was liable in priori^ to thai 
specifically devised. : In the following case V. Q^ 
Kindersley decided the Allowing points: — 1. Where 
in a will there are specific gifts and a reddoary 
gift of real estate, upon the insufficiency of personal 
estate to pay debts and fimeral and testamentary 
expenses, tiie residnary real estate is primarily liable, 
and must be sold to meet such liability, under S Se 4 
Will. 4, e. 104, a lapaed gift of real estate forming 
part of such reddne. 2. The Wills Act totally 
alters the character of a residuary devise of realty, 
giving it all the qualities dt a reddnary bequest of 
personalty. 8. Spedfie gifts do not abate upon « 
defidency. of assets. 4. Since the Wills Act a 
reddnary devise of real estate is not q^edflo. Dadjf 
V. Hartridgt^ 6 Week. Eep. 834. 

'DOWESL-^HuMband and toi/e-^ fp 4 WSBL 4, 
tf. XQ^^Marriage nnce Dow^ Actj and c(m9ejfanoe 
before act to dower iiset.-r*The dower of a woman, 
married dnce the Ist of January, 1834, is not barred 
by tf conveyaaee to uses to bar dower exeentei 
previoufly to the Dower Act, 8 Se 4 WIU, 4, o. 106. 
Clarke r. FrankUn^ 6 Week. Bep. 838. 

tJSGAOT.--7n(erM--jRs«irdoii---liV9ai what Hm 
iM$erett comptilscf.— Interest runs on a legacy from 
the time when the right to rebdve it aeturues. th^ 
right to a legacy accrues at one time,, and the ligb 
to receive it at another. The right to the laga^ 
aeemes at the deatii of Ikhe testator ; the right to 
reoehns it does not aocme in ordinary eases until 
twdve months afterwards, and in Inany eases the 
right to 'reedve the legacy is postponed until the 
expiration of some particular time or the happening 
of some event indioated by the testator : whisn the 
payment of a legacy is so pos^ned, no interest k 
payable in- the meantime. In the following case it 
appeared that a testatrix gave two l^gades, and 
directed them to be pdd out of a reverdonary in- 
terest in stock to which she was entitled : Held, that 
the legades were payable .when the reversion* fell 
into possesdon, and that interest was payable fi»m 
that time. Earle v. BeUingham, 27 L. J. Gh. 545. 

LEGACY. — Ademption — SubsetiuetU advancement 
Admissibility of parol evidence, — ^Where a presump- 
tion agdnst double portions is raised by the drcum- 
stances attending a gift firom a parent or perton 
standing in loco parentis^ the Court is at liberty to 
receive parol evidence as to the intention of the 
donor, not as, Wigi^sm, Y. C, remarked, in Kirk v. 
Eddowes (8 Hare, 509 ; 13 Law Joum. Ch. 402), 
for the purpose of varying the will, but of expldning 
it, and showing that the testator had become, as it 
Were, his own executor, by discharging in his life- 
time the obligation which he had imposed upon his 
estate by his will, because it is settied that a child 
shall not be entiUed to a double portion, and the 
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Imr therefore raises a presumption of satisftetion 
in that case, which wQl let in parol eTidenee, though 
in the case of a stranger parol evidence would not he 
admissible, no such presumption being raised. A 
testator, after setUing £10,000 upon his daughter R., 
bequeaUied to her £1,000 on the day of her marriage 
as a marriage portion. R. was married in the life- 
time of the testator, who subsequently advanced to 
her husband £800 in -detached sums : Held, that the 
advances were pro tanto in satisfaction of the legacy. 
Fenu ▼. Cfoodfmmy 27 Law Joum. Ch. 574. 

MORTGAGE.— &i2e subject to mortffage—Mort' 
gagee*9 cosU. — Where a sale of lands had been 
directed, subject to a mortgage, and the mortgagee 
had joined in the conveyance : Held, that he was 
only entitled to the actual costs of the sale out of the 
proceeds, the other costs and expenses to be borne 
by the general assets. Berry v. HebbUgihwaiUy 
32 Law Tim. Rep. 9. 

SBIP¥n(Qr.^Paymeni of wagei^Instiranee of 
skip — Charge upon freigkC^Pari owners — Notice. — 
The wages of the crew, and the expense of insuring 
the ship, are proper deductions to be made from 
gross freight as between the owners of the ship and 
the assignee of freight Where the part owners of a 
vessel,' having authorised their co-owners to insure 
the whole ship, afterwards assigned their interest in 
the freight, it was held that the co-owners were 
entitied, in the absence of express notice from the 
assignees, to insure the ship, and deduct the expenses 
from the freight. Lindsay v. Gibhs^ 81 Law lim. 
Rep. 877. 

TRUST. — Implied irust^Investment in Joint names 
— Reputed marriage.— A. purchase of property by a 
person in the name of himself and a stranger always 
raises an implied trust in the latter fbr the real owner, 
and onus is on the stranger to show an intention that 
this implied trust should not arise. The intention of an 
advancement being presumed as well in the case of 
an illegitimate as of a legitimate child, is grounded 
on the settior being in hco parentis to the illegitimate 
child ; and in the case of a wife, the inference of a 
resulting trust having b^ intended for the husband 
is at once repelled by the consideration that a wife 
cannot be a trustee for her husband. That was the 
ground taken in Kingdom v. Bridges (2 Vem. 47). 
The position, therefore, of a wife, and of a child, is 
well defined, and, whether the child is illegitimate or 
not, the same presumption exists in the case of an 
investment by any peniun in loco parentis towards 
h^m. Yioe-Chanoellor Wood, also, in the following 
case, decided that where a man makes a purchase in 
the joint names of himself and others, the onus of 
proof lies upon.those who set up an intention of ad- 
vancement, except where the purchase is in the 
r\ i^mp. cf[ the purchaser and his lawful wife, or the 



purchaser stands in loco parentis ; and, therefore, 
where a man,' having gone through the form of mar- 
riage with the deceased wife*s sister, purchased stock 
out of his own moneys in their joint names, and 
died : it was held, that the onus of proof of an in- 
tention to advance lay upon the reputed wife ; and 
in the absence of such proof, that the moneys passed 
under the will of the purchaser. Soar v. Foster^ 31 
Law Tlnu Rep^ 881. 

TRUSTEES.— 7Vt«tee ReUef Act, 10 j- U Vte. 
c, 9e-^Effect as to the trustee of— Payment into court 
of ike fund— Retiring trustee. — A trustee who pays 
a trust ftmd into court under the Trustee Relief Act : 
Held, to have thereby retired flt>m the trust. Re 
WiUiams, 82 Law Tim. Rep. 9. 

TRUSTEES.— TViwtec Extension Act, 1852— iljp- 
pointmentof trustee hy the cowrt—No existing trustee. 
— Where the last surviving trustee of a term of 
years died in 1799, and it appeared that there would 
he great difficulty and expense in obtaining limited' 
administration, the Court of Chancery appointed a 
new trustee under the 15 & 16 Vic. c. 55, s. 9. 
Davis V. Chanter, 17 Law Joum. Ch. 577. 

TRUSTEES. >— Trustee Act, im^—ConetrucHve 
truMt'-~Infomt.^--'tht Court of Chancery does not, 
upon petition under the Trustee Act, 1850, deckure 
an infant to be ccmstructiviely a trustee of realty 
within the meaning of the act, where such declara- 
tion woidd be tantamount to deciding a question of 
specific performance: there must be « decree for 
specific performanice. Re WMtUng^s Estate, 82 Law 
Tim. Rep; 11. 

WlLL.—Devise-^Estate taU— Effect of words ^^for 
ever ^* — MandeviUe's case confirmed. — ^P., by the idti- 
mate limitation in her will, devised real estat' 
t^the right heirs of my grandfather T. by Mary nis 
second wife for ever : ^ Held, aflirming the dedaion 
of y. C. Kindersley (Willes, J., dissenting), that 
S., the right heir of /t. by Mary his second wife, at 
P.*s death took an estate tail, and not an estate in 
fee, and the estate tail devolved to all the persons 
successively answering the description of right heirs 
of T. and Mary. MandeviUe's case (Co. Litt. 26 b.) 
is settled law, and if Roe v. Quartiey (1 T. R. 581) 
is inconsistent with it, the latter ought to be dis- 
regarded. Vernon v. Wright, 82 Law Tim. Rep. 11. 

WLliL. — Construction i— Beqttest denoting equality 
per stirpes or per capita. — Where a testator be* 
queathed property to Mary and Alice for their lives 
as tenants in common, and not as joint tenants, and 
from and immediately after the decease of them the 
said M. and A. to all and every the lawtbl child and 
children of the said M. and A., equally to be divided 
between and amongst them as tenants in common, 
and not as joint tenants. Alice survived the testa- 
tor, and di^d, leaving her husband and two children 
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her snryiyiiig: Held, that the bequest denoted 
equality per stirpes or per capita; that the property 
was to go in equal shares between Mary and her 
children on the one hand, and Alice and her children 
on the other ; and that on the death of one (Alice) 
her share was diyisible amongst her children. 
Manes V. Akedy 81 Law Tim. Rep. 377. 

WILL. — Construction — Beqttest to children and. 
grandchildren, — ^Where, in a will, there is a gift to 
children and their issue, there are three possible 
constructions whiish may be put upon such a gift. 
First, that the word issue is a word of limitation, 
ezpressiye of the estate it was intended that the 
children should take ; using the word issue merely 
as a word of limitation. The second possible con- ' 
stmction generally is, that the intention qiight be to 
substitute the issue fbr the children, if any of the 
children died in the lifetime of the tenant for life, 
leaving issue. The third possible construction is, 
that the children, and all the issue of the children, 
whether children or .grandchildren, should take 
equally as purchasers directly under the wiU. As to 
the first of these cases — namely, that the word 
** issue ** is a word of limitation only-— it is clearly 
established that, where real estate is given to a man 
and his istvie, that gives him an estate tail. Also 
where personal property- is given to a persbn in 
terms which, if it were realty, would give him an 
estate tail, as a general rule diat personal property 
will go to his executors. On the other hand, it is by 
no means the case that, as to personal property, the 
court will view the limitation to the issue precisely 
as it would view the same limitations in the case of 
realty. The cases of Exparte Wynch, 5 De G. M. 
& G. 488, and Knight v. Ellis, 2 B. C. C. 570^ go to 
show that it does not at all follow that words creating 
an estate tail give an absolute interest in personalty 
— that is, it does not follow that the same words 
would give the whole interest to a legatee of per- 
sonal estate which would give an estate tail in real 
estate. In the -following case it appeared that a 
testator directed his trustees to pay the interest of a 
share in his personal estate to C. H. for life, and 
after her decease to divide the same among all her 
children and their issue; such children and their 
issue to be entitled as amongst themselves to the 
benefit of survivorship and accruer <^ surviving 
shares: Held, that the cliildren and issue of children 
of C. H., who should come into esse until the deter- 
mination of the life estate, took as tenants in com- 
mon, with a right of survivorship among them. 
law V. Thorp, 81 Law Tim. Rep. 378. 

EQurrr practice. 

BILL OF REVIEW.--i>a»c to fle^Stating in 
hill "- Demurrer for want of equity^ Ore tenus. — 



Where a plaintiff files a bill otreview on new facta, 
discovered since a decree, he must first obtain leave 
of the court, because the court must be satisfied that 
such, new fkcts were not known when the decree was 
made, or could not, without reasonable diligence, . 
have been known. Where a bill of review is filed 
with leave of the court, it is necessary to state that 
fact on the face of the bill. A general demurrer for 
want of equity does not include, on the record, a de- 
murrer ore tenus that leave of Uie court to fil e the 
bill was not stated on the face of the bilL A defen- 
dant demurring for want of equity is not pre- 
cluded firom demurring ore tenus. Henderson y. Cookj 
6 Week. Rep. 881. 

PRODUCTION OF DOCUMENTS.— JBe/ore 
answer—lb {r 16 Vk. e. 86.— Where a plaintiff to a 
bill neit)|er files interrogatories nor requires an 
answer, tiie defendant is entitled, before putting in a 
voluntary answer, and after obtaining an order io 
put in such answer, to get an order that the plaintiff 
shall produce documents. The 20th section of 
15 & 16 Yic. c. 86f only implies to a case where dis- 
covery is sought, and not to the case of a vohmtaiy 
answer. Bailey v. Dunkerley, 6 Week. Rep. 885. ' 

SOLICITOR AND CLIENT.— Toiim agent-- 
Costs— ^ ff 7 Vic. c 78.— The possession of papers 
by the town agent of a countiy attorney is the pos- 
session of the latter. On a petition under the 87th 
section of the above act dfjainst assignees in bank- 
ruptcy of a country solicitor, who had employed a 
town agent in certain proceedings against a railway - 
company, to deliver their bill of costs, and also for 
the agent to deliver his bill of costs and the papers 
of the petitioners in his hands, a peremptory- order 
was made in the terms of the petition. Be fFottcm, 
82 Law Tim. Rep. 9. 

OOICICOK lAW. 

ASSAULT AND FALSE DfPRISONMET.— 

Tre^spass — Case for maUcious praseetttion — Pleading 
— Evidence, — A count that the defendant cans^ the 
plaintiff to be arrested and imprisoned, without 
reasonable or probable cause, on a false and malicious 
charge of felony, is a count in trespass for an assault 
and fklse imprisonment, and not an informal count 
for a malicious prosecution^ and, therefore, requires 
no evidence of malice or want of reasonable and pro- 
bable cause. 'Brandt v. Craddoch^ 27 Law Joum. 
Ex. 814. 

ASSAULT AND FALSE IMPRISONMENT. 
— Evidence in mitigation of damages under Not Chnltg. 
— ^In an action for assaulting the plaintiff and giting 
him into the custody of a policeman, it appeared that 
the charge upon which the defendant arrested the 
plaintiff was for firaudulently heaping up mounds of 
earth to pake it appear that he was entitled to re- 
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ceive ftom the defendant a larger sum for work con- 
tracted to be done : Held, that as the charge could 
not be pleaded as a justification, evidence of the 
truth of it was admissible in mitigation of damages 
under the plear of Not Guilty. Lin/ord y. Lake^ 27 
Law Joura. Ex. 334. 

CONTRACT.— 22«ctMwn—/iuoZw«m:y of vendee-^ 
Stoppage in transitu, — Goods were shipped by order 
to A., and the bill of lading made them deliyerable 
to A. on paying freight. On their arrival, A. being 
embarrassed, and not wishing to accept the goods 
if he stopped business, objected to I'eceive them, but 
they were afterwards landed, and locked up in his 
warehouse, A. intending to warehouse them for the 
vendors if he could so do. The vendors then de- 
manded back the goods, and A. wrote that he had 
consulted, his solicitor to know if he could return 
them, as his afiairs were in his creditor's hands, and 
that his solicitor had informed him that he could not. 
Subsequently the goods were assigned to trustees 
for the benefit of A.*s creditors : Held (affirming the 
judgment of the Court of Queen's Bench), that, 
under tlie circumstances, the acceptance of the 
goods by A. was complete, and the transitus at an 
end, and that the vendors could not stop them in 
transitu, and that there was no rescission of the con- 
tract between the vendor and tendee. Heinecke v. 
Earle, 31 Law Tim. Bep. 357. 

ELEGIT.— Tide to recover in efectment-^Efn- 
dence, — ^Li (yectment by a judgment creditor on a 
writ of elegit, the writ, with the inquisition and the 
return thereupon, stating that the defendant, the 
judgtaent debtor, was possessed of the property^ con-' 
stitute sufficient evidence of the plaintiff's title to 
recover ; and as between the elegit creditor and the 
judgment debtor, the return to the inquisition. is 
epndusive, at all events, down to the date of the 
return, so tiat the defendant eannot set'up a title in 
a third party arising prior to that date. Martin y. 
Smithy 27 Law Joura.' Ex. 317. 

INTERPLEADER:— JSotdencfr—Bia of ioUfrtm 
ihe sheriffs — ^In an interpleader suit, the question-being 
between a claimant under a bill of sale from the 
sheriff and an execution creditor, the bill of sale, 
though it may not per se be sufficient primA facie evi- 
dence of the title of the claimant, is so, coupled with 
some evidence of a prior seizure by the sheriff. 
Honddge t. Cooper^ 27 Law Journ. Ex. 314. 

LIMITATIONS, STATUTE OF.-^Achwwledg' 
meni in writing — Part payment — Distinct demands ^-~ 
Application to demands en autre droiU-^A letter, the 
fair effect of which is, that the writer is not certain 
whether the debt is owing, and will have the matter 
examixted into, is not a suffident acknowledgment in 
writing to take the case out of the Statute of Limi- 
tationsi notwithstanding that it contains expressions 



of regret that the debt should have been left so long 
unpaid. But a letter, not in itself sufficient to bar 
the statute, may be left, with other evidence, to the 
jury, upon the question whether there have been 
payments or deliveries of goods in part satisfaction 
of the debt within the six years. It will be a ques- 
tion for the jury whether the payments or deliveries 
of goods were made and received on account of the 
particular debt sued for. And where the action is 
by an executor, who has also claims due to himself in 
his own right, it will be for the jury whether the 
payments were upon account of the debt due to the 
testator, or to the executor in his own righi 
CoUifison V* Margesson^ 27 Law Journ. Ex. 305. 

PUBLIC COMPANY.— Confraci— Powers of act 
^^Ultra vires — Contract with reference to application 
to Parliament for enlarged powers, — ^In the following 
case the question was whether a waterworks* com- 
pany, for the supply of a town and district with 
water, being a corporation established by an act of 
Parliament, the members of which are'entitled to the 
net profits, to be divided amongst them with the 
consent and sanction of the body, at a legal meeting 
duly convened, can take steps to apply to Parliament 
for an extension of the undertaking, the extension 
being for the benefit of the corporate body ; and, 
also, whether a contract made by the corporation to 
pay* for thie labour essential to the application to 
Parliament is, of necessity, such as would be inca- 
pable of being enforced in a court of law ? The law 
upon this subject is correctly laid down by Lord 
Wensleydale, in his judgment in the South York- 
shire Railway Co. ▼. The Great Northern Railway 
Co. (9 Exch. 84), and by Erie, J., in the Mayor of 
Norwich v. The Norfolk RaUway Co. (4 E. & B. 
397). It is to the effect that, generally speakmg, 
corporations are bound by their contracts as much 
as individuals, and where a seal is affixed on a con- 
tract made by a corporation in a manner binding 
upon them, the contract is the contract of the cor- 
poration, to be governed by the same rales of law as 
the contracts of private persons, but where a corpo- 
ration is created by act of Parliament fox particular 
purposes^ with special powers^ another question arises, 
and the contract does not bmd them, if it appear, by 
the express provisions of the statute creating the cor- 
poration, that the contract was uUra vtr»— that is, 
if the Legislature meant that such a contract should 
not be made. The question, as Lord Wensleydale' 
says, appears to be this, *^ Whether it can reasonably 
be made out from the statute that the contract is 
tdtra vires, or, in other words, forbidden tabe entered 
into ;*' and, in another part of his judgment, he states 
that, *^ it not being made out that the act prohibits 
the contract, it must be enforced." Erie, J., adopta 
the same Ticw of the law. The xniyority of the 
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Court of Exchequer hare acted on theae prindplea in 
the following case, but we belieye ^Hxtir decision is 
not likely to be acquiesced in :— It appeared that the 
defendants were a company incorporated by act of 
Parliament, by which they were authorised to obtain 
water from a specific source for the supply of a 
certain specified district ^y reason of an increase 
in the populationof the district, the supply of water 
became, after a few years, insufficient, and the com- 
mittee of management, acting, under a resolution 
carried at a general meeting of the shareholders, 
employed an engineer to make pfams in connection 
with It scheme fbr obtaining a fresh supply.ftx>ma 
different source, and to supply a district extending 
oyer a wider area, and including the whole district, 
to be submitted to Parliament, upon an application 
fbr a bill authorising the works of such district, and 
the raising of an additional capital : Held, dusenKeats 
BramweU, B., that the engineer was entitled to sue 
the company for his charges in preparing the plans! 
Bateman v. The Corporation of Askton^under-Lyne^ 6 
Week. Rep. 829 

STATUTE OF FRAUDS.— &fe of goods ^ 
Aecfytanee— Delivery at named wharf, — ^The deliyery 
of goods at a wharf named by the defendant is not 
sufficient to make out an acceptance and receiving 
within the 16th section of the Sutute of Frtods. It 
appeared that the defendant, a wine merchant at 
Lancaster, ordered goods ahoye the yalue of £10 of 
the plaintiff in London, which were to be sent from 
'*Griffin*s Wharf*' to the defendant at Lancaster. 
The goods were deliyered at Griffin's Wharf, and 
sent away in a vessel, which was lost upon -the 
voyage. An invoice was sent, with a letter to the 
defendant, upon the day of th^ delivery at the wharf, 
but no notice was taken of either by the defendant: 
Held, in an action to recover the value of the goods, 
that there was no acceptance within s. 17 of the 
Statute of Frauds. Hart v. Bush^ 27 Law Jonm« 
Q. B. 271. 

WATERCOUBSE.— Sewer — Grant — Exclurine 
right of user— 'License — EasemenL-^Ho one is allowed 
to derogate from his own grant. A clause in a lease 
of land from the plaintiff to the defendant reserved 
to the plaintiff power to enter upon the demised land, 
and to dig and make a covered sewer or watercourse 
through it in order to convey the waste water flrom 
the premises of the phuntiff to the river W. In pur- 
suance of this power the plaintiff did make a 
covered sewer across the demised land, after which 
the defendant mad^ a drain from his own {Mremises 
into the plaintiff^s sewer, and through an opening 
which he made m it sent in water, &c., from his own 
premises : Held, in an action by the pliuutiff, that he 
was entitled to recover, as by the grant he had a 
right to the exclusive use of the sewer which he had 



made upder the power resecved to him. Leer. 
Stevenson^ 27 lAw Joum. Q. B. 268 

001flO»N LAW PBACnCB. 

EJECTMENT.— Costs of former action-laying 
procee^ngs wstsU costs /Kiuf .— The courts will, in some 
Mses, stay the proceedings of a second action of 
ejectment until the costs of a former action are paid, 
although ihe plaintiff ckima by tide paramount to 
the plaintiff in the former action. Thiis, where the 
plaintiff was the fiither of the former daimant, and 
.it appeared that he was cognisant of the former 
action, and vemained out of the way to allow evi- 
dence to be given of his s^^osed death, and that 
both fiUher and son claimed titie from a eoinoioB 
ancestor through the same pedigree, the court stayed 
the proceedings until payment of the costs of the 
action by the son. Jlfor^n y. .^^teftott, 27 Law Joum. 
Ex. 886. 

GARNISHMENT.— iiffodbfliai< of dobt-^Omnum 
Law Procedure Act, 1854, is, 60, 64— Orcfer o^atfisl 
garnishee— Debt disputed, — ^Where an order for the 
attachment of debts due to a judgment debtor has 
been obtained exparte, under the Common Law 
Procedure Act, 1854, s. 61,imd a summons calling 
on the garnishee to show cause Why he should not 
pay the money to the judgment creditor has been 
issued, and the garnishee appears and disputes his 
lislnlity, and the judgmefut creditor does not ask to 
be allowed to proceed against him by writ, the judge 
may not only dhmiis the summons, but dispharge the 
attachment order altogether. TFtalb y. TFtZKoaw, 
27 Law Joum. Ex. 811. 

NEW TRIAL.— F«rdicl— ilmoiifrto/— DoflK^es— 
Cotte.— Although; if a jury aak what amount of 
damages i^ll carry costs, there is no reason why the 
judge should not infbnn them, yet their having given 
a verdict in ignorance that if will not Cfrry costs is 
BO reason why, after an application for a oertiflcate, 
which implies that the yeidiet is recorded, the ver- 
dict should be disturbed. JBftnors.y. AJbdotdah^Xt 
Law Joum. Ex. 307. 

STAYING PROCEEDINGS.— Ctmsotidation qf 
actions-^ Joint and several hond,-r Separate aetiooa 
being brought on a joint and several bond, condi- 
tioned for payment of principal a oertain time after 
demand, i|nd interest, the breach being ui non-pay- 
ment of interest, and there having been no demand 
of principsl, the court has no jurisdiction to stay pro- 
ceedings on payment of the interest due« nor to oim- 
solidate the aotions. TTAee^Mse y. Ladbrohe^ 2*. 
Law Joum. Ex. 807. 

TRIAL.— JVociice — Undtfended cases— Notice to 
attorney not acting for defendant— Where the de 
fendant has appeal)^ by attorney, and has not re 
gularly displaced Bfan, notice to such attorney, aftei 



Oct. 1, 18M.] 



THE LAW CHRONICLE. 



137 



an intimation from him .that he has no instructions to 
defend the action, that it will he taken as an unde- 
fended case, will, if there is time for counter notice 
of an intention to defend, warrant* the pbiintiff in . 
taking the case as tmdefended, although out of -its 
order on the morning of the day after the opening 
of the commission. Lett v. Watldru^ 27 Law Journ. 
Ex. 319. 

WRET OF SUMMONS.— 5/W5CWZ indorsement— 
Practice— a L. P. A. 1862, 8, 26— ilc/ion on judg- 
men/.— In an action on a judgment the plaintiff may, 
by virtue of the 15 & 16 Vic. c. 76, s. 26 (C. L. P. 
A. 1852), specially indorse the writ of summons for 
the amount of debt and costs recovered-; and, in 
default of appearance thereto by the defendant, the 
plaintiff may sign final judgment according to sect. 
^ A judgment debt is within the meaning of the 
word '* debt,*' and also of the words ''liquidated 
demand in money," in sec. 26 of 15 & lj6 Vic. c. 76. 
HbdioU V. Baxter, 31 Law Tim. Rep. 866. 

PBOBATB AHD DIVOBCE. 

NEW TRIAL. Death of ihfi plaintiff Uf ore trial— 
Effect of on verdict,— The fact that a plaintiff, who 
had resided in America, was dead at the time of the 
trial of an issue, is not of itself sufficient ground for 
granting a new triaL Bird v. Kerr, 32 Law Tim. 
Rep. II. 

VfILL,-^Codicil— Reference to an atteeUd will— 
Parol evidence — iVoftate.— Where there is a re- 
ference, in a duly executed testamentary instrument, 
either before or after the Wills Act, 1 Vic. c. 26, to 
another testamentaiy instrument, by such terms as to 
make it capable of identification, it is a subject for 
parol evidence. Allen v. Maddock, 6 Week. Rep. 
825. 

BANKBUPTCT. 

TARTNESS.— Practice— See. 90 — Joint and 
teparate culjudicatians — InqKmnding, — ^Where there 
are two partners in a firm, and each has been adjudi- 
cated bankrupt upon his own petition, and both are 
afterwards made bankrupt under a third petition 
presented by a creditor against them jointly, tiie 
court will, under the 90th section of the Bankruptcy 
Act, 1849y impound the proceedings under the two 
separate petitions, in order to give effect to the sub- 
«quent joint petition. Exp, Harriton, 31 Law Tim. 
Itq>.d58. 

TRADEB-DEBTOR SUMMONS. — 5emcs on 
one member of a firm of summoM addressed to the 
firm.— Where the particulars of demand, affidavit of 
ddlrt, and trader-debtor summons, were aU addressed 
to the six partners of a firm by name, as trading 
under the firm of C. & Co., and the particulars of 
demand were served upon A., one of the partners, 



and the summons upon B., another partner, and it 
did n3t appear upon the face of the affidiftvit that the 
particulars of demand were served at. the place of 
business of the firm : Held, that such affidavit was 
insufficient tq make the firm liable under sec. 78 of 
the Bankrupt Act, 1849 -.Held, secondly, that A., 
had no sufficient notice to fix him as an individual 
with the debt, which was a partnership debt, and it 
did not appear that he was a partner, and conse- 
quently that the summons must be dismissed as 
against him : and also, thirdly, that it could not be 
supported as against B., whb had not been served 
with the particulars of demand : Senible, if it had been 
stated in the affidavit, that the notice of the parti- 
culars, &c., had been served personally upon one of 
the partners, at the place of business of the firm, that 
would be sufficient to fix the firm. Exp. Kentish^ 31 
Law Tim. Rep. 359. 

TRADER-DEBTOR SUMMONS.— OMtoo/ftanl:- 
ruptcy proceedings where action commenced. — If a 
creditor serve his debtor with a writ in ah action at 
law, and with particulars of demand in bankruptcy 
at the same time, and the debtor thereupibn pays the 
debt and costs of the action, the court will not give 
the costs of the proceedings in bankruptcy. Re a 
Trader 'debUyr Summons^ 31 Law Tim. Rep. 881. 

TRADER-DEBTOR SUMMONS.— Par/tciitors 
of demand must he expressed with reasonable certainty 
— Dates. — ^The date at which the debt accrued due 
should be stated in the particulars of demand ; and 
where the creditor omitted to, insert such date, the 
court granted leave to amend under the 80th 
General Order of October, 1852, as being a mere 
ship, and not as ' going to the substance of the 
demand. Exparte Kintish^ Re a Trader-debtor 
summons^ 31 Law Tim. Rep. 381. 

TRADER-DEBTOR SUMMONS.— iVac<ic«— 
Costs. — ^In a trader-debtor summons, where the debt 
b paid before the summons is returnable, the Court, 
of Bankruptcy has no jurisdiction to award costs to 
either party. See sec. 85 6( the Bankruptcy Act 
1849. Exp. Parry, 32 Law Tim. Rep. 11 . 



THE LOCAL GOVERNMENT ACT. 

The General Board of Health has issued the 
following minute of information respecting the pro- 
visions of the Local Government Act, 1858, 21 & 22 
Vic. c. 98 :— 

This act comes into force from the 1st of Sep- 
tember, 1858, in districts Under the Public Health 
Act, 1843. In other places it takes effect at the 
expiration of two months from the date of its 
adoption. By adoption of this act, boroughs, towns, 
and places possessing known and defined boundaries, 
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may obtain powers for their own goyemment and 
improvement, without recourse to the central execu- 
tive or to Parliament ; and places not having defined 
boundaries may acquire them for the purposes of this 
act, as hereinafter described (Sec. 16). 

Adoption of ac^— The act may be . adopted— Li 
corporate boroughs after the 1st November,. 1858, 
by a resolution of the Town Council (Sec. 12). In 
places not boroughs, nnder a board of elected 
improvement commissioners, by resolution of the 
commissioners. (Btit in both, a month^s pre- 
vious notice must be given of the meeting at 
which th« resolution for adoption is. proposed, and 
two-thirds of the niunber present must concur in the 
resolution). In other places the act may be adopted 
by a resolution of the majority of owners and rate- 
payers, at a public meeting, or by a poll, in case a 
poll be demanded by any owner or ratepayer, 
present at the meeting. Meetings for adoption of 
the act are to be summoned (on written requisition 
of twenty owners or ratepayers), in boroughs, by 
the mayor; in places not boroughs, under elected 
improvement commissioners, by the chairman of the 
commissioners; in other places, by the church- 
wardens or overseers, or, where neither exist, by 
any person appointed by one of her Majesty's princi- 
pal Secretaries of State. In case of a poll, the 
voting is by papers ; and rating or ownership up to 
X50 gives one vote ; between £50 and £100, two ; 
between £100 and £150, three ; between £150 and 
£200, four ; between £200 and £250, five ; at and 
above £250, six votes. Ownership, and bond fide 
occupation by the owner of the same property, give 
a right to vote in the character of both owner and 
occupier. But owners must deliver to the summon- 
ing officer a statement of their claim to vote fourteen 
days before the day of tendering the vote. 

Settlement of houndarieB. — ^Places not having a 
known or defined boundary may set out a botmdary 
in a petition to one of her Majesty's principal Secre- 
taries of State, signed by one-tenth of the rate- 
payers within the boundary so set out. The Secre- 
taiy of State may settle the boundary on such 
petition, and the owners and ratepayers within the 
boundary so settled may then proceed, as aforesaid, 
to adopt the act. 

Appeal against a^^ion.-^ One-twentieth of the 
owners anU ratepayers in number or value may, 
within twenty-one days firom the passing of a resolu- 
tion for the adoption of the act, petition the Secretary 
of State for the exclusion from the operation of the 
act of the whole or part of any place where such 
resolution has been passed as aforesaid, and the 
Secretary of State may make order on such petition. 
Any owner or ratepayer who disputes the validity of 
the vote of adoption may, within fourteen days. 



appeal against such adoption to the Secretary of 
State. When the aat is adopted, notice is to be 
given to the Secretary of State by the person who 
summoned the meeting, and a copy of tiie notice is 
to be publish^ for three weeks in a newspaper 
circulated in the district, and affixed on the places 
used for affixing public notices. The act is to be in 
force at the end of two months from the date of its 
adoption, or, in the event of appeal, from the time 
Appointed jn the order made by the Secret^ of 
State. But powers under the act for. purposes 
already provided for by local acts do not come into 
force till the local acts have been dealt with by 
provisional order, as hereinafter described. 

Constitution of local hoards. — The act is to be 
carried into execution by local boards. Such local 
boards will be in corporate boroughs the town 
council ; in other places, the elected improvement 
commissioners, where such commissioners exist; and, 
where they .do not, local boards, qualified as pre- 
scribed iif the act, and elected by owners and rate- 
payers, by voting papers, according to the scale of 
voting already described (which is that of the Public 
Health Act, 1848). The Secretary of State may 
divide districts into wards for the election of local 
boards when petitioned on resolutions of owners and 
ratepayers. Acy'oining districts may unite, on such 
conditions as their local boards may determine upon, 
with the sanction of one of her Mfgesty's principal 
Secretaries of State. Local boards may, with con- 
sent of a4jacent local boards, or of the owners and 
ratepayers of adjacent places, execute in a4jacent 
districts or places all the works they are empowered 
to execute, in their own district, on -such terms as 
may be agreed upon by them with the adjacent local 
board, or a^acent local authority, for pOrposes of 
the Nuisances Removal Act, 1855. 

Powers of Local .Boards. — Local boards will have 
all the powers of local boards of health under the 
Public Health Act of 1848, as modified and altered 
by the Local Government Act, with the additional 
power of the Local Government Acts. These include 
those relating to sewerage, drainage,* lighting, 
and water supply, scavenging, and cleansing; for 
the regulation of new streets and building, the repair 
of streets and roads, the laying out of new streets, 
and widening and improving old ones; powers given 
by the Towns Police Clauses Act, with respect to 
obstructions and nuisances in streets, to fires, to 
places of public resort, hackney carriages, and bath- 
ing; powers given by the Towns Improvement 
Clauses Act with respect to naming streets, and 
numbering houses, improving the line of streets, and . 
removing obstructions; to dangerous and ruinous 
buildings ; to precautions during the construction and 
repair of sewers, streets, and houses ; to the supply 
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of water; to, the prerention of smoke, subject to 
qualifications in the case of certain enumerated pro-, 
cesses ; to slaughter-houses, and clocks. Powers for 
the provision and management of public pleasure 
grounds, li tne Baths and Wash-houses Act be 
adopted, or if the Burials Act be in force for part of 
a district, the local boafd may, with the consent of 
the vestry, be the commissioners for the baths and 
wash-houses, or the burial board respectively. With 
consent of owners and ratepayers, the local board 
may provide new markets. The adoption of this act 
supersedciB the Watching and Lighting Act. 

Expentes of executing act, — ^In .exdcution of their 
powers the local board may rate their district, and 
may, for permanent works, mortgage their rates^ 
with the sanction of the Secretary of State, for thirty 
years, and to the amount of one year's assessable 
value of the district When they wish to raise more 
than this amount, up to a maximum of two yfiars* 
assessable value, they must obtain powers by pro- 
visional order, as hereinafter stated. 

Poteen for (he purchaee of kind, — ^The local board 
may, by provisional order, as hereinafter described, 
exercise the powers of the Lands Clauses Consolida- 
tion Act for the compulsory purchase of lands 
required for the purposes of this Act, after full 
notice to all parties interested, and loc«l inquiry, as 
prescribed in the Act. 

BighU preMrrei.-^Existing water and other rights 
are guarded by saving clauses. 

AudU.--The accounts of local boards are subject to 
audit: in boroughs, by the borough auditor; in 
other places, by the nearest i)oor law auditors who 
has the same powers of allowance, disallowance, and 
surcharge as he has in the case of poor law accounts, 
subject to appeal to one o^ her Migesty's principal 
Secretaries of State, or to the Qneen*s Bench by 
eertiorarL 

Proviiional orden. — ^When a local board wishes to 
provide for the future execution, repeal, or alteration 
of public local acts, for the alteration of provisional 
orders, or orders in council, or of acts confirming 
provisional orders, or of provisions conferring exemp- 
tion firom local rating ; or when a local board, or the 
minority of the own^ and ratepayers of any plade 
wt>;ti»i'nitig its own roads, or its own poor, a^acent 
to any district, are anxious to incorporate the place 
with the district ; or where the miyority of th^ owners 
and ratepayers in any part of a district are desirous 
that the part be separated firom the dutrict; or where 
the local board wish to take land compidsorily, or to 
borrow more than the amount of one year*s assessable 
value of their district, they may petition the Secre* 
tary of State, who may thereupon direct local inquiry 
and on such inquiry prepare a provisional order, to 
be confirmed by a public and general act of Parlia- 



ment Petitioners against such orders may be heard 
before select committees, as in the ca«e of private 
bills. But when the order provides for incorporation 
with a district of any place, as hereinbefore described, 
the consent of the local board and of the place which- 
it is proposed to incorporate must be obtuned before 
any steps can be taken for confirmrtion of the pro- 
visional order ; and when the order provides for the 
separation of any part of a district, the consent of the 
part which it is proposed to separate is a condition 
preliminary to the confirmation of a provisional 
order, llie local board will also, within their 
district, be the local authority for the execution of 
the Nuisances Bemoval Act, 1855, the Burials Acts,' 
and the Common Lodging Houses Acts. By order 
of her Miyesty's Principal Secretary of State for ttie 
Home Department (Signed) T. Taylor. 



ANSWERS TO MOOT POINTS. 

No. 2. — Renetodl — Former BreacJi of Covenant 
(onto, p. vi). 

B. ought to have exercised his right of entry as 
soon as he knew of the breach of covenant to repair 
contained in the lease to A., and brought an actian 
of ejectment against him to recover the premises ; but, 
instead of doing so, he allows the remainder (whe- 
ther long or short does not appear) of the term to 
run out, and then, for the first time, he complains of 
the breach of covenant, and sets it up as a pretext 
for refiising to renew the lease according to his 
covenant. 

I don*t think he could legally or equitably refuse 
to do so on that ground. He seems to have waived 
the forfeiture by winking as it were at the breach so 
long, and by receiving rent due after he knew it, 
which I presume he did, although the mooter is 
iflentonthatpoiiit of the subject (Foyett v. Jeffreys, 
1 £sp. 893 ; Doe v. Bomdley, 4 B. & Ad. 84 ; Arch. 
Land, and Tent. p. 100), and, besides, equity would 
relieve against the forfeiture (Fonbl. on £q. vol. 1, 
p. 396). W. M. S. 



No. 4. — Beer-hous^-^Re/uiing Admission 
(anU, p. x). 

Aj an innkeeper^ A. may not pick and choose his 
customers, but he is bound to admit all persons who 
present diemselves in a peacciable and orderly 
manner, and are ready to pay a reasonable price for 
what they require, if he has sufiicient room to ac- 
commodate them (2 Steph. Com. 2nd edit. p. 74). 
Not only travellers, but also ordinary persons 
(Hawthorn v. Ha., 1 C. & K. 40^). But, on the 
other hand, a landlord is not boimd to provide for 
his guests in the precise room they may select (Fell 
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V. Knight, 6 Ju. 554) ; and if they refuse to leave 
a room into which they had not his authority to 
enter, after having hcen requested so to do, he may 
remove them, and use such force as necessary, but 
no more. 

Presuming, therefore, that the house occujpied by 
A. had several rooms in it, some of which he ex- 
clusively used as an innkeeper, and the other as a 
casino, I think, after B. refused to comply with 
the well-known terms of entering the latter, he be- 
came a trespasser, and that A. had a perfect right 
to use the means which he did to remove him. A 
casino is as much a place of amusement as a theatre 
or concert-room, and I think no one would ever 
dream of questioning his liability to pay the demand 
of the proprietor for entering those. W. M. S 

No. 4. — Beer House — Refusing Admission (ante^ p. x). 

I am of opinion that A. vas justified in refusing 
admission to B„ until he paid the admission charge, 
the ground of my opinion being, that the common 
law obligation upon an innkeeper^ to receive and 
accommodate travellers^ does not apply to beer-house 
keepers, not being innkeepers (see Bum*s Jus. tit. 
«' Alehouse *' ; Thompson v. Lacy, 3 B. & Aid. 287) ; 
and I am not aware of any statute fixing them with 
such a liability. 

Suppose B. were to insist upon admission to a 
beer-house attached to and situate in a pleasure 
garden (which is an analogous case), without paying 
the usual charge for admission to the garden, I 
apprehend he would have no remedy against a 
refusal to admit him, nor for a forcible ejectment, if 
he obtained entrance without payment, as in that 
case, I think, he would be a trespasser until he had 
by the usual payment purchased a license to enter. 

J. W., Jun. 

No. 5. — Destroying posting Bills. 

I think this case comes within- the 7 & 8 Geo. 4, 
c. 30, s. 24, which enacts, that ^' If any person shall 
xpilfully or maliciously commit any damage, ii^ury, or 
spoil to or upon any real or personal property what" 
soever^ either of a public or private nature, for which 
no remedy or punishment is hereinbefore provided, 
such person, being convicted thereof before a justice 
of the peace, &c : Provided always, that nothing 
herein contained shall extend to any case Where the 
party trespassing acted under a fair and reasonable 
supposition that he had a right to do the act com- 
plained of.*^ A trespass, however wilful, unless some 
actual damage be done, is not, it seems, within this 
section. But if there really be damage, the amount 
is immaterial, and, therefore, where a man was con- 
victed of doing damage to underwood to the amount 
of 6d., it was holden to be sufficient witluu this sec- 



tion, although the 20th section, expressly i^plicable 
to underwood, requires the damage to be to the 
extent of a shilling (Butler v. Turley, Moody & M. 
54 ; B. V. Dodson ct Al., 9 Ad. & El. 704. 

S. W. T. 

No. 6. — Publican re/using to supply Customers 
{ante, p. x). 

In 1 Curw. Hawk. 714, it is said, " If one who 
keeps a common inn refuse either to receive a tra- 
veller as a guest into his house, or to find him 
victuals or lodging, upon hi's tendering him a 
reasonable price for the same, he is not only liable 
to render damages for the injury, in an action on the 
case at the suit of the party grieved, but may also be 
indicted and fined at the suit of the King*' (see also 
3 Black. Com: 166 ; 4 Id. l67). 

A public-house, for the sale of beer, Sec, is not 
necessarily a common inn. " An inn (says Best, J.) 
is a house, the owner of which holds out that he wiU 
receive all travellers and sojourners, who are willing 
to pay a price adequate to the sort of accommodation 
provided, and who come in a condition in wluch they 
are fit to be received" (Thompson v. Lacy, 3 B. & 
Aid. 287 ; see also Bum's Jus. tit. "Alehouse"). 

Assuming, therefore, of which from the above 
definition there can scarcely be a doubt, that the 
public-house referred to in tlie question of Aliquis, is 
a common urn, the landlord would be botmd to provide 
A. and B., if they were travellers, with suitable and 
proper accommodation, if his house were not already 
full (FeU V. Knight, 8 Mee. & W. 269). What is 
suitable accommodation would seem to be a question 
for a jury on the peculiar circumstances of each case, 
depending also upon the character of the inn, and 
rank of the guest (5 Law Tim. 250). But whether 
they could insist upon being supplied with any 
particular beverage in which the landlord might 
happen to deal is not quite certain, there being no 
case (so far as I can ascertain) bearing upon that 
point. 

It is to be observed, that a traveller or sojourner 
pnly is mentioned as entitled to insist upon being 
received and accommodated, at a common inn. Who 
is a traveller or sojourner is a perplexing question, 
depending -on the particular circumstances of each 
case, and on which many conflicting decisions have 
been given by magistrates, in construing the excep- 
tion of travellers in the 18 £c 19 Vic. c. lid, relating 
to the sale of beer on Sundays. 

Assuming A. and B. to have been travellers, I am 
of opinion that C. was not justified in refusing to 
supply them with ale after demand and tender made, 
and that for such refusal an indictment would lie 
against him (Rex. v. Ivens, 7 Car. & P. 220), as also 
an action at law (1 Curw. Hawk. 714, sifpm). I am 
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ilso nnder the impression that C. might be sum- 
marily convicted for such refusal, having (if I 
remember correctly) seen an instance of such a 
conviction in one of the newspapers. 

But if A. and B. were not travellers, which they 
would not be supposing (for instance) they resided 
within a short distance from C, in that case I am of 
opinion that C. toas perfectly justified in refusing to 
serve them. J. W., Jun. 

No. 6. — PubUcan Refusing to Supply Customers. 

I do not think that C, the landbrd, was justified 
in zeAifling to supply A. and C. with the ale they 
required merely on aecoimt of some personal pique. 
Every man who opens an inn is bound to supply such 
food and accommodation as he possesses to all persons 
who apply and tender, or are ready to pay the cus- 
tomary fare, unless such persons are drunk or dis- 
. orderly, or labouring under some contagious disease 
(Bex V. Ivens, 7 C. & P. 219 ; Hawthorn v. Ham- 
mond, 1 C. & K. 404). By C.*8 refiisal to supply 
A« and B. he has rendered himself liable to an action 
on the ease for any damages that may have been sus- 
tained, and also to an indictment at common law 
(Collin's Ca., Godbdlt, 346 ; Newton v. Trigg. 1 
Sherv. 246, 270). W. S. 

No. 6. — PubUean Ee/using to Supply Customers 
(ante, p. x). 

C. was not justified in refusing to supply A. and 
* B. with the ale which they ordered and ofi*ered to 
pay for, if they were both well-conducted. Their 
mode of redress is by an action on the case. C. is 
also liable to an indictment (2 Steph. Com. 2nd ed. 
p. 74, the eases there cited ; and 2 Law Stud. Lib. 
p. 887). W. M. S. 

No. 7.^Legaey to Attesting Witness of WiU 
(jamte, p. x). 

I think the legacy to B. is entirely void. The 
Ml section of the Wills Act, 7 Wm. 4, and 1 Vic. 
e. 26, enacts, that no will shall be valid unless 
(amongst other requisites) it shall be signed or ac- 
knowledged by the testator *^ in the presence of 
two or mors witniesses.** It does not fix the precise 
number, trut it must not be less than two. If a tes- 
tator likes, he may have 600 to witness his will for 
aught to Uie contrary in the act ; and by the 15th 
8ec^on,-if he shall give to any of them, or their 
husbands or wives, any beneficial devise or bequest 
(except charges as io payment* of debts), such devise 
or bequest is declared to be utterly null and void 
(Lush on Wills, pp. 38— 86). W. M. S. 

No. 7. ^Legacy to Attesting Witness of WUl 
(ante, p. z). 

Aliquis will find, on reference to 2 Law Students* 



Mag. 502, that the legacy to B. is void, and that 
whether the will was executed prcvioitsly or subse- 
quently to the passing x>f the 1st Vic. c. 26. 

J. W., Jun. 

No. 7. — Legacy to Attesting Witness (ante, p. x). 

Although there were sufiicient witnesses to A.*8 
will, exclusive of B., nevertheless B.'s l^acy will be 
void. In Wigan v. Rowland (23 L. J. 89), the 
testator made and signed his will since the passing of 
the New Wills* Act, and it was attested by two wit- 
nesses, both marksmen. A line was then drawn, 
underneath which were the words, *' witness,** and 
the signatures of Charles, Wigan, to whose wife tes' 
tator had given a legacy, and, also, the signature of 
testator^s son. Vice-Chancellor Wood is reported to 
have said, that ** It was a hard case, for that if it was 
held that the two latter witnesses ' had signed as 
attesting witnesses to the will, the legacies to Mrs. 
Wigan and the testator*s son would be lost to them.*' 
It was so decided, and the legacies were accordingly 
lost. W. 8. 

No. 7.-— Legacy to Attesting Witness of WiU 
(anU, p. x). 

In this case there is not the least doubt as to the 
legacy being void ; there being a sufficient number of 
witnesses without B. does not make the slightest 
difference. The 1 Vic. c. 2&, has very clearly defined 
the rules as to the efted of a devise or bequest to 
attesting witnesses ; and by the 15th section it is 
enacted, *^ That if any person shall attest the execu- 
tion of any will- to whom, or to whose wife or hus- 
band, any beneficial devise, l^^y, estate, interest, 
gift, or appointment of or afiecting any real or per- 
sonal estate (other than and except charges and di- 
rections for die payment of any debt or debts), shall 
be thereby given, or made, such devise, legacy, 
estate^ interest, gift, or appointment, shall, so far 
only as concerns such person attesting the execution 
of such will, or the wife or husband of such person, 
or any person claiming under such 'person, or wife, 
or husbfuid, be utterly nuU and void, and such per- 
son so attesting shall be admitted as a witness to 
prove the execution of such will, or to prove the 
validity or invalidity thereof, notwithstanding such 
devise, legacy, estate, interest, gift, or appointment 
mentioned inf such will.** S. W. T. 

No. 8. — Mortgage Deeds Destroyed (ante, p. x). 

It appears to me that A. has a remedy, and that 
is, to apply to the Court of Chancery for an order 
to compel B. (Hornby v. Matcham, 16 Sim. 325 ; 
Brown v. Sewell, 11 Ha. 49), or his committee, to 
give an indemnity (a bond will be deemed sufficient), 
on obtaining wliich A. must pay the amount diK 
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(Stokoe V. Robson, 19 Ves. 886 ; Smith v. Bicknell, 
8 Yes. & B. 51 n. r Shelmardine v. Harrop, 6 Madd. 
89), or to make compensation for the damage thereby 
done to the estate. 

An Articled Clerk. 

No. 9. — Removal of Tombstone (ante^ p. x). 

Trespass lies by the owner of a tombstone — t. e., 
the person who caused it to be erected, or, after his 
death, the heir of the person in whose memory it is 
setup (Gibs. 453, 454) — ^against a party removing it 
from the churchyard, and erasing the inscription, 
notwithstanding the freehold of th6 churchyard is in 
the parson, and notwithstanding the parson is him- 
self the offender (Browne*s Actions, 407). But the 
consent of the rector (or vicar), would seem to be 
necessary to the erection of any monument, &c. 
(Gibs. 453, 454) ; from which it follows that any such 
erected without his consent may be removed by him. 
If, therefore, in the case put by F. R. C. the incumbent 
consented, actually or impliedly, to the erection of 
the tombstone, and the inscription thereon is neither 
blasphemous, derogatory to the church or its 
doctrines, or indecent (First Bk. 295), an action of 
trespass will lie against any person causing it to be 
removed (Browne's Actions, supra ; Prin. Com. Law 
294). 

' Upon>4he second part, of F. R. C*8 question I am 
of opinion (but am unable to refer to any authority), 
that, even if the words inscribed were libellous, the 
incumbent would not be justified in removing the 
tombstone, unless the libel were upon himself, in 
which case it would requure very strong and clea^ 
evidence to rebut the presumption that his consent 
had not been given. It is, I apprehend, perfectly 
clear that an action for the hbel would lie against the 
person who caused it to be inscribed on the stone 
(and perhaps also against the mason who published 
it by making and setting up the inscription in the' 
churchyard), at the suit of the party libelled. 

J. W., Jun. 



NOTICES OF NEW BOOKS. 

Norwood's Robinson's Gavelkind. 
The Common Law of Kent, or the Customs of Gavel- 
kind, with (he Decisions concerning Borough-English, 
By Thomas Robinson, Esq. Amew Edition, with 
a Selection of Precedents of Feoffments by Infant 
Heirs in Gavelkind, j-c. By J. D. Norwood, 
Solicitor : 10s. 6d. Ashford : Henry Igglesden. 

This is a new edition of an old work which has 
obtained great credit for presenting the law respect- 
ing the customs of gavelkind and of borough-English 

specially the former) in an authentic form. It is 



well-known, that in the county of Kent all lands 
are presumably of gavelkind tenure, and we may 
remark that this custom prevails in Kentish Town, 
London — the custom having, according to some 
authorities, given the designation to the place. 
There are various other places where the two cus- 
toms exist, and it is, therefore, important to the 
practitioner to be well acquainted with their pecu- 
liarities. Whether it is expedient that such excep- 
tions from the common law rules of property should 
be allowed to exist, even in the county of Kent 
itself, may well be doubted, but, until the Legislature 
can be induced to interfere, it behoves us all to be 
prepared to grapple with the anomalies of such' 
tenures. It will be in the recollection of most, that 
the Real Property Commissioners, in their Third' 
Report of 1832!, boldly proposed a total aboHtion of 
the custom of gavelkind, but nothing has been done 
beyond a paltry provision in the 15 & 16 Vic. c. 51 
(one of the Copyhold Acts), that lands enfranchised 
shall thenceforth cease to be subject to the customs 
of borough-Enghsh and gavelkind, or to any other 
customary mode of descent, but this is not to extend 
to lands in Kent. 

The treatise, as originally composed by ' Mr. 
Robinson, contained much matter which has neces- 
sarily ceased to be of practical importance, and Mr. 
Norwood has most judiciously omitted those parts, 
and thereby considerably reduced the size of the 
work, whilst,' at the same time, he has increased its 
real utility, for no practitioner of the present day 
would care to wade through so much obsolete matter 
in order to arrive at what he required for his pur- 
poses. The editor has also enriched the work with 
some notes, besides some additions, chiefly references 
to modem decisions, to the text — all, however, 
rea^y distinguishable from the labours of Mr. 
Robinson. Mr. Norwood has also made an addition 
to the work by giving a selection of precedents in 
infant heirs in gavelkind, and an Extract from the 
Third Report of the Real Property Commissioners. 
The appendix of Mr. Robinson on borough-English 
is omitted, we suppose, as not being peculiar to Kent. 
Mr. Norwood assures his readers, the truth of which 
even a cursory inspection wlU verify, that he has 
spared no labour in collecting every dec'non to be 
found in the reports and text-books bearing on the 
subject of tlic treatise, and that he has also referred 
to most of* the authorities cited by the author. This 
is a very meritorious feature ; and, indeed, it is evi- 
dent that the whole has been a labour of love to 
which Mr. Norwood has devoted much time, and the 
result is a work which reflects great credit upon him, 
and will be found very useful to fdl who have occa- 
sion to look into titles depending upon the custom 
of gavelkind. 
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F0XBLANQUE*8 CbOWN, SKNATB, AND BeNCH. 

How we are Governed: or. The Crown^ the Senate^ 
and the Bench. A Bandbook of (he Constitution^ 
Government^ Lawe^ and Bower^ of Great Britain, 
By Albany Fonblamque, Jan., Esq., of the 
Middle Temple, Barrister-at-Law. London: G. 
Roudedge & Co. 

The appearance and saeceas of Lord St Leonardos 
** Handy Book '* have naturally given rise to imita- 
tots of all sorts, and certainly the profession has no 
reason to complain either of the original work or the 
imitations. We know two instances in which the 
perusal of the ^ Handy Book '* has (besides the no- 
table case of purchase money being paid into the 
hands of the vendor, and not of his solicitor), given 
rise to litigation, each of the parties pinning his 
fiuth on statements to be found in that work. But, 
mdepeodenUy of this, the profession can haye no 
interest in the public obtaining a Tiew of the law in 
its aetoal administration, but they have^ in our 
opinion, eTerything to gain therefinom. We believe 
that it is the total ignorance by the public of the 
law as administered in our courts that gives rise to 
the pr^odice against the profession. It is this that 
faiduoes us to give a welcome to any work professing 
to enlighten laymen on the law and lawyers. The 
work whose title we have above set out has been 
produced with such an object, though at first sight 
it diight seem rather political than -legal, but this 
supposition is soon dissipated by a perusal of the 
Tolume. Mr. Fonblanque thus explains the scope 
of his work-— he is iupposed to be addressing his 
cousins: — 

*^ I therefore propose to give you, in a few Letters, 
g brief sketch of the Constitution of England, and to 
•how you by ^om and in what manner the coflntrv 
Is goyemed, so as to enable you to understapd what 
yoiftinay see, hear, and read respecting it. .1 must 
tell you also something about the Church, as Con- 
Tocation will be sitting at the time. 

'* You will enjoy a visit to the camp at Aldershot, 
and to one of our dockyards much more, I am surct, 
after you know a little of the history and organiza- 
tion of the Army and Navy. 

** As I also intend to take you into the Courts of 
Law and Equity which sit in Westminster Hall, close 
to. the Houses of Parliament, I will explain to you 
their constitution and procedure, in order that you 
may know what is* going on when we enter thein. 
And whilst I am upon this subject, I will redeem the 
promise that I made you^ when staying at your 
fkthers house during the assizes, and tell you how 
our criminal law is administered. 

'* Befbfe I begin, however, I must beg you to bear 
in mi«<i that my otgect in addressmg you i;ipon these 



subjects is not to withdraw your attention from those 
valuable works which already form part of your 
studies, or to offer youa short cut to their contents. 
I merely wish to tell you both, in familiar language, 
what every boy and girl ought to know about the 
ordinary proceedings of the world into which they 
are about to enter, and to give you a sketch of the 
Constitution of- our country and the practice of its 
laws Q» we now find iT, whilst you are following fh>m 
their source the events and changes which have 
modelled them into their present form.*" 

The various subjects treated of by Mr. Fonblanque 
will be seen *from the following enumeration of .the 
"Letters:"— L. 1. Introduction;. L. 2. The Con- 
stitution ; L, 8. The Queen ; L. 4. The House of 
Lords ; L. 5. The House of Commons ; L. 6. The 
Advisers of the Crown ; L. 7. Proceedings in Par- 
liament; L. 8. The National Debt; L. 9. Load 
Grovemment; L. 10. The Church; L. 11. The 
Army; L. 12. The Navy; L. 13. The Law; L. 14. 
The Courts of Law and Equity, and their Procedure ; 
L. 15. Of Crimes and Offences ; L. 16. Of the 
Courts of Criminal Law ; L. 17. Of the Practice of 
the Criminal Law ; L. 18. Law of Evidence: L. 19. 
Conclusion. It will thus be seen that Mr. Fon- 
blanque takes a wide sweep, and, of course, some 
of the topics must be treated of in a cursory inanner. 
However, «n extract from one of the letters 
will give the reader a better notion of the mode in 
which the work is edited than any explaimtion of 
ours. . We take the chapter on the House of Com- 
mons: — 

^*The House of Commons, or Lower Honse, 
consisU of persous chosen by the people to represent 
them in Parliament. 

*^I have already told yon its oripn, and why its 
members were assembled. The number of places to 
be represented and of the members that they were 
entitled to return was originally fixed by the kings ; 
and as they looked with great jealouiy upon the in- 
creasing power of Parliament, no additions of any 
great importance were made as the wealth and 
population of the country began to expand. A 
history of the progress of the House of Commons 
would be, in fact, a history of England, and with that 
I have no intention to supply you. I need only tell 
you that the acts of union with Scotland and Ireland 
fixed the numbers of members to be sent by each 
part of the United Kingdom, and that our represen- 
tative system, as it ndw exists, was settled by the 
Reform Bill passed in the year 1832. 
< '* Before the passing of this measure — ^which we 
owe to the perseverance, ability, and statesmanship 
of Lord John Russell and the kte Lord Grey— an 
election was a very'different afiair to what it is now 
In the first place, party spirit ran to a height wb' 
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the better senae of the present day would not tolerate 
and can scarcely realize. Li many towns, a Whig 
would not sit down to the 'same table with a Tory, 
and their respective wives and families wolUd not 
shovr* common civility to each other when they were 
thrown in contact, merely because they happened to 
differ in politics! Many large counties, such as 
Cheshire, Lancashire, Surrey, and Cornwall, which 
now return four members to Parliament sent but 
two ; whilst towns of considerable commercial impor- 
tance, such as Manchester, Hali&x, and Birmingham, 
were not represented at all. On the other hand, 
numbem of petty places— belonging to some noble- 
man or rich country gentleman— of n^ political or 
commercial importance whatever, and containing not 
more than a score or so of voters, and often less, 
returned their one or two members to Parliament. 
These were called rotten boroughs^ and those who 
owned and supported them boroughmougers. The 
party in opposition, to these were reformers. The 
proprietor of a rotten borough returned whom he 
pleased ; himself, or his son, or nephew, or, if these 
were not of sufficient age, some obliging friend who 
would continue its member until, they attained years 
of discretion, when he would retire in their favour. 

In counties where, some great landowner was 
supreme, or a combination of landowners holding 
the same politics prevailed, the same thing was done. 
But in others, where the interests were divided, the 
fiercest contests took place. The voting began at 
nine o'clock in the morning, and continued till four 
o'clock in the. afternoon, and went on day after day, 
provided that a vote were recorded every hour, 
until the whole of the electors had polled. Thus 
you may easily perceive that in a constituency of 
several thousands the contests might be kept up for 
months. And so they were; the question in 
dispute being not who was the best men to send to 
Parliament, but which side would spend the most 
money. The most wholesale bribery went on 
openly, or was administered under the flimsy 
pretext of giving employment to electors as agents, 
messengers, banner bearers, and the like, at wages 
out of all proportion to their labours. The electors 
who had voted were entertained, with a view to 
securing their suffrages on some future occasion : 
those who had not, were lodged and feasted, in 
order that the other side might not obtain their 
votes. The more protracted the struggle the more 
money would be spent by both parties, and the 
better would it be for the electors. Bands of prize- 
fighters and other ruffians were hired by rival 
candidates to uphold their cause and 'intimidate the 
weak and unprotected. Drunkenness and every 
species of debauchery reigned paramount. Electors 
were kidnapped by Uie opposing party for fear they 



should vote, or locked up by their fKends for fear 
they should be kidnapped. Hundreds and thousands 
of pounds were-spent in carrying out these disgraceful 
tacti js ; and the resources of many a noble fiunily . 
were sadly crippled by the enormous outlay required. 
It is reported that the costs of a celebrated contested 
election in Leicestershire resulted in a permanent 
charge of £15,000 a year upon the estate of the 
successful candidate ! 

** Wide and decisive as were the remedies supplied 
by the Reform BiH to this state of .affairs, I cannot 
say that they wei% administered with a thoroughly 
impartial hand. The rotten boroughs in the hands 
of the Tories were swept away, but many that were at 
the disposal of the Whigs (the party then in power) 
were suffered to exist. Still it was a great reform, ' 
and the Act, when passed, was looked upon as a 
conclusive measure. It is now, however, generally, 
conceded that in order to keep pace with the growing 
population, wealthy and intelligence of the day, a 
further extension and purification of our representa- 
tive system must very soon take place. 

*'The House of Commons consists at present 
(1858) of 658 members. Of these England and 
Wales is represented by 500 ; Ireland, by 105 ; and 
Scotland, by 53. Members are elected for counties, 
cities, and boroughs, and for the Universities of 
Oxford, Cambridge, and Dublin. Some large 
counties, such as Yorkshire, are divided, each 
division returning its own members. The right of 
choosing Members of Parliament b termed the 
elective franchise^ and those who exercise it are called 
electors." 

The work is not, nor is the price, large, ^and it 
appears to us to be well worthy of perusal, and cer- 
tainly we know no better :work which we could 
reconmiend to a person requiring an insight, in a 
short compass, into our constitution, government, 
and laws. Of course, in such a work there must 
necessarily be some errors, and among ^me we 
noticed is the very common one that the Sovereign 
is one of the three estates of the realm (p. 18), a 
rather extraordinary misconception, considering that, 
if so, it devolves on one of these three co-equals to 
bring tbgether, prorogue, or dissolve the others. It 
is not correct (p. 164) that the Insolvency Commis- 
sioners sit in the country — no doubt they did so 
formerly, but for some years they have sat in Portu- 
gal-street only. It is not correct (p. 201) that the 
wife can be a witness on the prosecution of her hus- 
band for bigamy, though Mr. Fonblanque may 
mean the woman whom the prisoner pretended to 
marry. Neither is it true (p. 174) that, if a vfrife 
steal the goods of her husband, to give to an adul- 
terer, she is guilty of larceny. 



Nov. 1, 1868.] 



THE LAW CHRONICLE. 



145 



COMMONPLACE BOOKS. 

FoRMXBLT commonplace books were most indus- 
triously made by lawyers, not only during their pre- 
paratory studies, but even after they jhad attuned 
distinguished positions in their profession. Our 
public libraries* contain hundreds of manuscripts of 
this descrij^tion, which for the most part attest the 
care and patience of their compilers. Nor was the 
use of commonplace books confined to lawyers. They 
equally entered into the course of study pursued by 
the diyihe, the physician, and the genmd reader. 
In process of time, however, a change took place : 
commonplace books fell into disuse ; and an opinion 
. sprung up, and is still very generally entertained, 
that they are an incumbrance to the scholar rather 
than an aid. 

Various causes contributed to this rejection of the 
system of commonplacing. In the first place books 
became less scarce. The press teemed with works 
in all branches of learning, accompanied by copious 
indexes and tables, which directed the student to the 
information he .sought, and it could hardly be ex- 
pected that he would take the trouble to collect and 
arrange for himself that which was already collected 
and arranged by another, and which could be pur- 
chased for a few shillings. The increase of books 
also operated in another way against commonplace 
books. While a science was comprised in a few 
volumes the student could enter in his common- 
place book an epitome of the whole. The common 
law, for example, was, at the time of the Restoration, 
contained in about forty volumes. These were all 
carefully read by the young lawyer, and, when he 
had completed his course, he found in his common- 
place a complete index to all the reports and text- 
books. It was his constant companion. He took it 
in his saddle-bags when he went on circuit, and 
found in it a solution of almost every point which 
might arise. In fact, it formed his library. But 
the case was altered when the number of law books 
increased, and continual additions were being made 
to the reports. The most persevering reader could 
not wade through all, nor even oner-tenth part, and 
his commonplace book, if he hod made 'one, would 
have been very incomplete, and consequently of 
little utility as a book of reference. Fashion, also, 
may have had something to do with the change, for 
Fuller tells us that in his time many had a common- 
place against commonplace books, and yet privately 
made use of what they publicly declaimed against. 

The principal objections which have been made to 
commonplace books are that they tend to impair the 
memory, and consiune a great deal of time. That 
their use weakens the memory is untrue. Dr. 
Johnson has asserted that what is twice read is re- 



membered better than what is transcribed. The 
learned lexicographer certainly uttered thb opinion 
without due deliberation, for nothing is more certain 
than that transcribing a passage is one of the best 
means of infixing it firmly in the memory. The 
Einperbr Theodosius was so impressed with this 
fact that he used to write in antiquated characters, 
fbr by this means a sort of local memory is formed ; 
and the great Greek scholar, Forson, whose memory 
is one of the most capacious and ready upoa record, 
used fVequently to assure his friends tiiat he owed it 
in great part to the habit of continually transcribing 
passages which he wished to recollect. The learned 
bishop Jewel, also, who was able to recite in any 
order a long series of unconnected words after a 
single hearing, and who could repeat the greater 
part of any speech or sermon which he chanced to 
hear, was constantly storing up in his note-books, 
under appropriate heads, 'everything remarkable that 
he met with in .the. course of his studies. And 
actors are so conscious, of the impression which 
transcription makes on the mind that they almost 
invariably copy out their parts. 

That commonplacing occupies a considerable time 
is true, but then time can scarcely be more profitably 
employed. Progress in study is not measured by 
the number of pages travelled over, but by the 
quantity and accuracy of the knowledge retained. 
The objection, forsooth, is the objection of an idler, 
for no true student looks at the trouble of doing a 
thing so much as at the advantages it affords. It is 
a truth which cannot be too often repeated, that 
there is no knowledge without labour. 

It may fairly be contended that . a legal student 
.will derive no small advantages from the practice of 
commonplacing what he reads. His collections, 
indeed, will not be very useful for the clearing up of 
doubtful points. In such cases he must refer to the 
abridgments of Corny ns. Bacon, Chitty, and Harri- . 
son. But it' would be a mistake to suppose that 
these printed digests will stand him in the same stead 
as his own. In itself a digest or commonplace book 
is of little service. Its chief use is in directing the 
inquirer to the original sources of information. 
From Comyns or Bacon the- student learns only 
what they chose to write down in their abstracts. 
But in the case of a digest formed by oneself the 
perusal of a short note of a few lines calls up in a 
most vivid manner the recollection of a case or argu- 
ment .extending in the original book to twelve or 
twenty pages. Our greatest lawyer, Lord Coke, 
perfecUy understood this. Hear what he says: 
** This I know, that abridgment) in many professions 
have greatly profited the authors themseloes, but, as 
they are used, have brought no small prejudice, to 
others, for the advised and orderly reading over of 
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the books ^t large, in such a manner as I have 
elsewhere pointed out, I absolutely determine to be 
the right way of enduring and perfect knowledge, 
and to u^e abridgments as tables, and trust only to 
the books at large, for I hold him not discreet that 
will sectari rivula$, when he may petere fontes^^ 
(Pref. to 4 Rei .)• 

A host of opinions in favour of commonplacing 
might be readily adduced, but.it will be sufficient to 
quote a few of Uie most weighty. To begin with the 
wisest man our nation has produced. Lord Bacon 
says, *^ I am not ignorant of the .prejudice imputed 
to the use of commonplace books, im causing a, retar- 
dation of reading, and some sloth or relaxation of 
memory. But because it is a counterfeit thing in 
knowledges to be forward and pregnant, except a 
man be deep and full, I hold the' entry of common- 
places to be k. matter of great use and essence in 
studying, as that which insureth copie of invention, 
and contracteth judgement to a strength.** Sir 
Matthew Hale, in his preface to Rollers Abridgment, 
exhorts the lawyer to be cbbistant in the habit of 
commonplacing, and' his own assiduity therein may 
Us se^n by an inspection of his ** Black Book of the 
New Law," which he bequekthed, with other M.SS., 
to the library* of Lincoln's-inn. For a mo« em 
Authority we may pite the editor of ** North on the 
6tudy of the Law," who remarks: "Any one 
who has witnessed the readiness and facility with 
which a person who has been for some tim$ in the 
habit of commohplacing the law refers to this source 
of information will at once become a convert to Uie 
system.'* 

The student who uses a commonplace book enjoys 
many advant'ager over hilb who does not avail him- 
self of this valuable assistance. Li the first place, if 
behave forgotten anything, fats con^monplace ¥rall 
enable him to recover it in a moment. He is re- 
strained from reading, too quickly and superficially, 
and he is enabled to take rapid surveys of his read- 
ing, and thus impress it firmly in his recollection, 
while at the same time he is relieved fisom the 
labour of going a second time through the original 
authorities. This last advantage is incalculable to 
an 'articled £lerk about to. present himself for exami- 
nation. 

For tl^e benefit of such students as feel inclined to' 
make a trial of the system we will in a future num- 
ber discuss the best means of arranging a law com- 
monplace book. 



LAW REFORMS— STATE OF PROFESSION. 

Tlic last annual report of the Incorporated Law 
Society notices some matters which it may be useAil* 



for our readers to bear in mind, and we, therefore, 
present the following extracts therefrom: — 

^^AUeratioTu in the law. — ^Before proceeding tp 
state the* measures which have been under consider- 
ation in the present session of Parliament, it may be 
useful to notice briefly the statutes passed since the 
last annal meeting, which more or less affect the 
members of the profession. Hiey were as follow : 
— ^The Joint Stock Companies Amendment Acta, 
20 & 21 Vic. ce. 14 & 80 ; the Joint Stock Com- 
panies Winding-up/ Amendment Act, c. 78.; the 
Act for the Admission of Coiomal Solicitors in the 
Superior Courts in England, c. 89 ; the Summaiy 
Proceedings before Justices of the Peace Act, c 43 ;, 
the Banking CcMnpaaies Act, c. 49 ) the Mhnicip>l 
Corporation Amendment Act, c. 50 \ the F^raudnkni 
Trustees Act, c. 54 ; the Married Wometi^s SciEorc 
sionary Interests Act, c. 57 ; the PrahaU and 
Letters of Administration Act, c. 77 ; the JDtoorM 
and Matrimonial Causes Act, c. 85. 

^* Thete measures, during their progress ihrou^ 
the respective Houses of Parliament, received HOtb 
fittention of the council, wherever it appeared that 
the interests of the suitors, or of the profession, or 
the due administra^on of justice, were involved 
therein. 

^^Prcbaie and divorce acts. — By the acts estab* 
lishing the new Courts of Probate and Divoroe, 
the right of attorneys - and solicitora to praolisb 
therein has been fully seetued ;. and th^e is good 
reason to expect that the same right will be 
extended to proceedings in the Admirall^ Court. 

^* It was apprehended by some members of the 
profession, before the passing of these acta, thai a 
clause proposed by the Secretary of the TVeasnijr 
would- have .the effect of imposing the admiseiaQ 
stamp of £25 on attorneys and solicitors who 
claimed to practise in the ' Probate and Divoree 
Courts; but on application to the Solicitor of 
Inland Revenue, it was ascertained that the stamp 
clauses on admisnon and annual certificates were 
intended to meet the case of deputy registrars and 
'others, who may become prociors under the «ets, 
and not to attbrneys and solicitors. In fact, 
according to ther terms 'of the clause, the doty is 
payable by persons 'admitted as proctors f but 
attorneys and solicitors are expressfy entiUed td 
practise in the new courts^ and require no admission 
as proctors. The provision as to the oertideate 
duty properly meets the case of those who^ if they 
had confined their practice to the new courts, would 
not (but for this clause) have been liable nnder the 
present Stamp Acts to the annual tax. 

" Colonial Solicitors Act. — On the introduction of 
the bill for the admission of colonial solicitors in 
the superior courts in England, the council submitted 
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to the TreasEuy that gach soUdton should not be 
admitted to the rights and privileges of English 
Boliciton without being siHbjeeted to the like 
burthens, iiicluding the usual Examination and the 
payment of stamp dudes on articles of clerkship, as 
well as on the admission into the superior courts ; 
and proTisions to effect these objects were accord- 
ingly introduced, and form part of the enactments 
which hard passed. 

*^ Married women's reversUm,^The bill to 'enable 
married women to dispose of reversionary interests 
in personal esUte* was designed to place the 
reversionary interests of married women in personal 
estate on the ssme footing with their interest in 
possession, and to enable them to make a valid 
disposition of the former. A married woman could 
not dispose of an ifiterest in possession where the 
instrument under which she deriyed such interest 
contained a restriction upon alienation, although a 
feme sole might dispose of her interest in personal 
estate whether in possession or rerersion, notwith- 
standing such restriction. The 1st section of the 
bill enabled a married woman to dispose of her 
reversionary mterests »as fully and effectually as 
she cduld dp if she were a feme sple ;' and it 
appeared to the council that she would thereby be 
enabled to do with ' reference to reversionary 
interests, what she could not do with Respect to 
interests in possession. The council applied to 
Lord WensleydAle, and he kmdly interfered, and 
effected an amendment which removed the objec- 
tion. 

New hills in Parliament — The Parliamentary 
bills which have been brought under the notice of 
the council during the year are as follow : — ^Transfer 
of Land ; Mortgagees, Trustees, &c. ; Transfer of 
Estates Simplification ; Law ofProperty Amendment ; 
TVustees Relief; * Probate Court Act Amendment ; 

* Divorce Court Act Amendment ; * Leases and Sales 
of Settled Estates Act Amendment ; Imprisonment 
for Debt Abolition ; District Courts of Bankruptcy 
Abolition ; * Chancery Procedure. Amendment ; 

* Copyhold Acts Amendment ; Conmion Law Pro- 
cedure Amendment ; Registration of Partnerships ; 

* Non^Parochial Registers '; * Stamps on Bankers' 
Drafts; * Drafts on Bankers; Wills executed 
abroad; * Joint Stock Banks; * Joint Stock Com- 
panies. The bills marked thus * have received - 
the Royal assent ; the others are postponed. 

** Chancery Procedure Amendment, — This bill 
received the Royal assent on the 28th June, and 
enables the Court of Chancery, after the Ist of 
November next, to award damages for a breach of 
contract, in additition to, or in substitution of, an 
injunction or decree for specific performance — such 
damages to be assessed by the court, either with or 



without a jury, or before a judge at Nisi Prius. 
The real property measures included in this list may, 
as to the principal clauses,, be briefly described as 
follows:— 

*• Transfer of Zand.— The Transfer of Land Bill 
proposes to authorise the Court of Chancery, upon 
a petition, in a summaiy manner, from certain 
persons to ordet. a sale, and (like the Incumbered 
Estates Court in Ireland) to give an absolute and 
indefeasible title, subject to certiiin conditions where 
the, consent of dl parties has not been obtained. 
The bill, if passed, will operate as an extension of 
the powers given by the Settled Estates Act, and in 
many cases render applications to Parliament 
unnecessary. 

Trustees and Mortgagees, -^ The Trustees and 
Mortgagees Bill, subject to certain conditions, pro- 
p )8es to give powers of sale to trustees ; to enable 
them to grant tleases ; to effect exchanges ; to invest 
trust ftmds in other lands ; to appoint new trustees ; 
and to ac|borise mortgagees to effect sales;, to 
appoint receivers, &c. 

" Law of Property Amendv^L — ^The Law of Pro- 
perty Amendment Bill, amongst other provisions, is 
intended to enable the Court of Chancery, where 
leases were forfeited for breach of ccfvenant to 
insure, and which n^lect occurred, not fraudulently, 
but from accidient or mistake, to grant relief upon 
such terms as the court may deem fit ; and where 
partial licenses to assign or underlet have been 
granted, provision is made that the right of re-entr^ 
shall remain in respect of interests not the subject of 
the license, and restrictions are imposed on the , 
effect of waiver of covenants. The bill also contains 
provisions relating to the executioA of powers, 
I provision for cases of ftiture and contingent uses, 
and requires express notice of any charge to bind a 
bond fide purchaser. A vendor and his' solicitor who 
fraudulently conceal deeds, or falsify a pecBgrce, 
are made liable to prosecution. 

. *^ Imprisonment for debt aboUHon, — ^The bills intro- 
duced by Lord Brougham, which have been printed 
and remain for second reading, are : — 1st. .Theibne for 
abolishing all imprisonment for debt, and^inflicting 
due punishment on fraudulent dehors; to extend 
the bankrupt laws to non-traders; and to give 
further remedies to creditors. 

** Transfer ^of jurisdiction of district bankruptcy 
courts to county courts.— The 2nj[. To limit the juris- 
diction of the Court of Bankruptcy to 40 instead of 
100 miles ; to abolish the district bankruptcy courts ; 
to give to the county courts jurisdiction in bank- 
ruptcy ; to extend the jurisdiction of the county 
courts to all actions, except for libel and slander; to 
amend the laws relating to bankrupts, and to give 
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jurisdiction to the courts of bankruptcy and county 
courts to distribute the estates of deceased debtors^, 

^^ Probate Act Amendment,— By the 20th section of 
the Probate Act, such persons as were clerks in the 
principal registry at the time of the passing of the 
act, as well as advocates, counsel, and attorneys, were 
qualified to be appointed registrars and district- 
registrars *, but the Amendment Bill of the present 
session proposes that clerks iii the principal registry 
shall be eligible to be appointed registrars and 
district-registrars, whether Uiey were such clerks at 
the time of the passing of the existing act or not. 
The council have submitted, that the extension of 
the qualification to all who are now, or may here- 
after, become clerks, is uncalled for on public 
grounds, and ui^ust towards the profession, the 
members of which have undergone the test of 
examination, and have incurred large expenses in 
iheir legal education, stamp duties, and admission 
fees. . [Objections to the 7th and 24th clauses of 
this bill have been printed and submitted to several 
members of Parliament. The 7th clause has been 
amended, by requiring a five years' service in the 
principal registry; and the 24th clause, enabling 
clerks of district-registrars to practise, has been 
struck out]. The proctors being entitled within 
twelve months from the passmg of the Probate 
Court Act to be admitted solicitors in the Court of 
Chancery, it appeared to thp council that such of 
them as were so admitted ought to be pat on the 
same footing as solicitors, in respect of qualification 
for commissions to administer oaths in Chancery; 
and that practice as proctors for ten years should be 
equivalent to practice as solicitors for the same 
length of time, ^d this suggestion having been 
made to the Lord Chancellor, he has been pleased 
to order, 'That applicants for commissions to admin- 
ister oaths shall be aUowed, in computing the neces- 
sary period of ten years, to reckon the period of his 
practice as a proctor, as if he had been in practice as 
a solicitor." 

'* Index to parochial registers. — The council were 
requested to consider the provisions of a bill for pro- 
viding an index to the parochial registers of baptisms, 
marriages, and burials in England ; and communi- 
cated to the authorities their opinion that the pro- 
posed alphabetical index of births, marriages, and 
deaths, from 1751 to the time of the establishment 
of the general register in 1837, would be of consider- 
able practical utility and importance to the public, 
by diminishing the expense of, and facilitating the 
searches made by, solicitors on behalf of their clients, 
in the investigation of pedigrees and titles to pro- 
perty, involving questions of pedigree, and requiring 
evidence which now can be obtained only by 
searches in parish registers, occasioning in many di- 



stances much delay and coiibiderable expense ; and 
they thought the benefits to be derived firom.the 
index would counterbalance the necessaiy expense. 
With regard to the expense of the measure, the 
council said that it should be borne by the Consoli- 
dated Fund, and not chargeable on the poor-rates of 
each parish frt>m which the returns were to be made. 
The measure is one oi national importance, and re- 
lates to the general administration of justice, and the 
evidence of devolution of property ; and it will rarely 
hfippen that the evidence procured from any givea 
parish raster will relate wholly or partly to pro- 
perty locally situate within that parish, or eonoem 
persons who at the time of the evidence being re- 
quired are then its inhabitants or rate-payers. 

*' Common law oaths, — ^The council have renewed 
their application to the judges of the superior courts 
of oommon law for a grant of commissions to at- 
torneys, practising in different parts of London and 
its neighbourhood, to administer oaths in eommoa 
law proceedings in the same manner as the Lord 
Chancellor has authorised solicitors to adminiater 
oaths in proceedings in equity. In answer to their 
application, tiie coundl were informed that it w^ 
peared to the judges, having regard to the act 29th 
Car. 2, c. 6, too doubtfid a matter whether they had 
power to comply witl\,the request made to them, to 
warrant their advising the grant of commissions snch 
as thus proposed. The council had hoped thai 
clauses to. confer this power on the judges mi^t 
have been introduced into some one of the varioos 
bills now before Parliament, and they have need 
their best endeavours to get them inserted; but Ibr 
divers reasons the promoters of the several bills 
have been disinclined to adopt them ; at the smm 
time, the council have received assnranoes of support, 
if the measure be made the sulject of a separate bill, 
and they have accordingly prepared a separate bill, 
which has been intrusted to the care of Mr. Bovill. 
It is too late for the bill to be passed during the 
present session, but the council expect that it vrill 
meet with no opposition in the next session. 

^^Fees on oaths^ jv.-^The council have received 
firom the law societies of Birmingham, Liverpool^ 
and Newcastle -on-Tyne, lists of fees payable on the 
administration of oaUis in the various courts, taking 
declarations, and marking exhibits. These lists 
appear to be accurate and useful in establishing a 
unifonnity of practice. 

" Registration of titles, — ^The council having con- 
sidered the report of the commissioners on the pro- 
posed registration of titles to land, prepared a com- 
munication on the subject, which will be found in 
the Appendix (No. 1). [For these and the other 
documents, we must refer our readers to the Ap- 
pendix itself, our limited space precluding their in- 
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■ertioa.] They transmitted copies of it to the pro- 
Tincial law societies, for distribution among their 
members and other solicitors, and invited opinions 
on the subject. The council have received the 
opinions of several of the provincial societies, and of 
individual solicitors practising extensively in dif- 
ferent -parts of the country. In substance, the 
opinions expressed are generally opposed to the 
scheme of the commissioners, although in some of 
the answers there appears to be an inclination in 
fitvour of some modified plan of registration, if it 
could be made practically useful, and really diminish 
the expense of investigating titles. It will be a work 
of labour ; but the council will endeavour to arrange 
and classify the several statements and aignments 
which may be brought forward for and against the 
measure. 

Delays in Chancery, — ^The members are aware that 
in December, 1851, the council, with the aid of 
several able practitioners in the Couit of Chancery, 
prepared an elaborate report on the defective state 
of the jurisdiction and practice in equity, and sub- 
mitted various suggestions to the commissioners ap- 
pdnted by the Crown for the amendment and im- 
provement 'thereof. Several of their suggestions 
were adopted and acted upon, but others were not. 
In the month of Julyj last year, the council, again 
assisted by several eminent solicitors, transmitted to 
the late Lord Chancellor a full report upon delays 
and defects still existing in some of the offices of the 
Court of Chancery, and particularly in the judges* 
chambers (now substituted for the masters' offices), 
at the Accountant-General^s and taxing-master's 
offices. This document is set forth in the Appendix 
(No. 2). The council received fh)m the late Lord 
Chancellor a courteous acknowledgment of the com- 
municatiion, and a promise to give the subject his 
consideration ; but nothmg resulted from it down to 
the time of his lordship's resignation. Shortly after 
the appointment of the present Lord Chancellor, the 
council submitted to his lordship the same report 
which they had previously submitted to his prede- 
cessor, and his lordship was kind enough to receive 
a deputation from the council on the 23rd May last, 
for the purpose of discussing the grievances com- 
plained of and the proposed remedies. The several 
matters of complaint stated in the report of the 
Equity Committee relating to the judges' chambers, 
the taxing masters' offices, and the Accountant- 
Greneral's office, were brought under his lordship's 
notice, and instances of grievances cited in support. 
During the interview, whicll lasted for an entire 
hour, his lordship gave the most patient attention to 
the statements of the deputation, and promised to 
give each subject of the report his serious considera-^ 
tion, and to consult with the other judges of the 



court. [An additional taxing-master has been ap- 
pointed since the interview with the Lord Chan- 
cellor.] 

** Business at the common law judges' chambers.-^ 
With regard to the practice of the common law 
courts,' the council represented to the common law 
cominissioners on judicial business, that, from the 
experience they had in many of their own offices, 
and from the communications they had received from 
other attorneys, it appeared that great loss of time 
and much inconvenience were sustained in conse- 
quence of the limited and uncertain time of attend- 
ance at chambers of the judges of the common law 
courts, especially during term' time, and when some 
of the judges are engaged m the trial of causes in 
London and Middlesex ; and also by the late hour of 
the day at which during term that attendance 
usually takes place. The council, therefore, sub- 
mitted to the commissioners, that improved arrange- 
ments should be made for the despatch of this im- 
portant branch of the business of the courts. 

*^ Procedure on biUs of exchange. — In this depart- 
ment of practice the council also prepared sugges- 
tions and reasons for amending the rule or directions 
given by the judges in Michaelmas Term, 1855, as 
to the indorsements on writs, under * The Summary 
Procedure on Bills of Exchange Act, 1855,* in order 
that the interest on dishonoured bills of exchange 
may be calculated up to the time of signing the 
judgment, instead of the time of issuing the writ, as 
required by the indorsements at present authorised ; 
and, in order to bring the proposed alterations before 
the judges in as correct a form as possible, the 
council laid the proposed amendments before the 
masters of the common law courts, and were in- 
formed that they isaw no objection to the proposed 
' alteration being made, if the judges thought fit so to 
order.' The suggestions have been some time under 
the consideration of the judges. 

^^ Ordinary summonses,— 'Hhe council also suggested 
to their lordships some improvements regarding tho 
bsuing of summonses for time to plead, for particulars 
of demand or set off, and for other ordinary matters 
in actions at law, on which the judges have not yet 
given their directions: 

*>^ Sittings in term at GuildhaU. — ^It has also been 
represented that the sittings at Nisi Prius at Guild- 
hall, during term time, have led to much incon- 
venience, and it has been proposed that such sittings 
should be discontinued ; and it is yet hoped that the 
suggestions made, after great consideration, by the 
council, for the alteration of the terms and circuits, 
will be adopted, and thereby many delays and incon-^ 
veniences removed; 

^^ Criminal law costs, — Complaints having been 
made by attorneys in the country of the insufficient 
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scale of allowances made by the officer of the Trea- 
sury, in taxing the costs upon criminal proceedings 
at the sessions and assizes, the council caused 
inquiries to be made, and, in communication with 
the Metropolitan and Provincial Law Association, 
settled a proposed scale of costs, which was submitted 
to tie examiners of criminal law accounts appointed 
by the Treasury; and the Goyemment scale haying 
been found impracticable for the due administration 
of justice, tiie present Secretary for the Home 
Department has adyised that a commission be issued 
to inyestigate and report on the sulgect. 

*^ Audiende of attorneys in county courts, — It was 
represented to the council, tiiat, at one of the county 
courts, the judge had announced his intention to re- 
quire for the future that counsel should be employed 
in all cases where the debt'daimed amounted to £20. 
On behalf of the branch of the profi^ssion whose 
priyileges would be ii\juriously affected if such a 
regulation was enforced, the council called the atten- 
tion of the judge to the 10th section of 15 & 16 Vic. 
c. 54, which provides ^ That it shall be lawM for the 
party to the suit or other proceeding, or for an 
attorney of one of her Mi^ty's superior courts of 
record, being an attorney acting generally in the 
action for such party, but not an attorney retained 
as an advocate by such first-mentioned attorney, or 
for a barrister retained by or on behalf of the par^, 
on either side, but without any right of ezdosiye or 
pre-audience, or by leave of Uie judge for any other 
person allowed by the judge to appear instead of the 
party, to address the court, but subject to such re- 
gulations as the judge may from time to time pre- 
scribe for the orderly transaction of the business of 
the court.' And they pointed out that, under this 
enactment, the attorneys of the parties to a suit in 
any county court have an equal right with retamed 
barristers to appear and be heard on behalf of their 
clients, without reference to the amount in dispute 
between the parties, and that the powerof the judge 
of the court to prescribe regulations is limited to. re- 
gulations necessary for the orderly transaction of the 
business of the court. And the council expressed 
their hope that upon further consideration the judge 
would sec fit to withdraw the announced regulation, 
and to grant equal audience both to barristers and 
attorneys in all cases. The council have the satis- 
faction of reporting that the judge recalled his in- 
tended regulation ; but desired to have the opinion 
of the council whether it would be expedient to con- 
fer power on the judges of the county courts (assum- 
ing that they do not already possess it) to require 
tliat barristers alone shall be heard in all cases where 
the debt claimed amounts to £20 end upwards. The 
council replied, that they thought it inexpedient to 
confer such power, though they quite agreed that in 



many cases the employment of-eounsel was cyf great 
advantage to the suitors, and of much assistance to 
the judge ; and they would by no means discourage 
the emplo3rment of barristers in cases of difficulty 
or importance, or in any cases where the parties 
desire to be heard by counsel ; but they thought it 
should be left to the discretion of the parties to 
employ counsel or not ; and that attorneys should 
not be pirohibited fix>m appearing as advocates for the 
suitors in county courts in cases where counsel are 
not retained. 

^^New rules and orders, — The foDowing is a list of 
the rules and orders of court made since the last 
general meeting, and printed fbr the use of, and sent 
to, the members of the society :—> 

''In the Cottr<o/C^Rcery.—«th August," 1857: 
Begulations to be observed in the conduct of 
business at the chambers of the equity judges. 6th 
November, 1857: Orders for payment of Legacy 
and Succession Duty. 

''In the Probate Court. — Rules and orders made 
under the provisions of the Act to amend 'The 
Law relating to Probates and Letters of Adminis- 
tration in England* (20 & 21 Vic. c. 77). 

'^In the Divorce Court. — ^Rules and orders made 
under the provisions of the 'Act to amend the 
Law relating to Divoroe and Matrimonial Causes 
in Enghmd* (20 & 81 Fie. c. 85). 

"In the common latb cotwts. — 12th November, 
1857: Taxation of costs. 17th November, 1857: 
Beferences under Common Law Procedure Act 
25th November, 1857 : Appeals to superior courts, 
under 20 & 21 Vic. c 43. SOth January, 1858: 
Declaration under Bills of Exchange Act; judg- 
ment papers; forms of bills of costs in actions 
under £20. 

"In Bankruptcy.^21si August, 1857: Order 
made iii pursuance of ' The Joint Stock CcMnpanies 
Act, 1856, s. 100.' 

" Concentration of courts and offices of law and 
equity. — The late Attorney-General, havingrequested 
to be furnished with the plans and statements 
relating to the proposed new courts and offices, the 
same were immediately forwarded to him, and the 
council were informed that the subject was under 
the consideration of the Government, and ^hat the 
then Prime Minister and the Chancellor of the 
Exchequer were fkvourably disposed towards the 
measure. The council have nnce brought the 
subject under the notice of the present Lord Chan- 
cellor and of the Attorney-General, and expect that 
the removal of the present insufficient and incon- 
venient courts acyoining Westminster Hall,, which 
must necessarily take place, in oi^er to complete the 
Houses of Parliament, will compel the Legislature, 
at an early period, to entertain the question of the 
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erection of new oonrta and offices, and of the site on 
which the7 shonld he erected. On the estahlish- 
ment of the new Courts of Frohate and Divorce, the 
council called the attention of the late Lord. Chan- 
cellor to the expediency of fixing the locality in 
which those courts should he held, with a view to 
the convenience as well of the public as of both 
branches of the profession^ It was urged that the 
evidence given before two several committees of the 
House of Coinmons in 1840, and again in 1845, 
clearly proved the importance of a concentration, not 
only Of the courts of law and equity, but also of all 
the offices connected with the administration of 
justice, in some central situation ; that the neighbour- 
hoqd of the inns of court would be the most con- 
venient site for that purpose ; and that the large 
increase which has since taken place in the numblr 
of the courts renders this more strikingly apparent 
His lordship was also reminded, that, onr the memo- 
rials presented by the bar and the solicitors of the 
Court of Chancery, he had, for upwards of three 
years past, held his sittings in Lincoln's-inn— a suffi- 
cient proof of the convenience of that position; the 
proposed site between Lincoln*s-inn and the Temple 
will become still more eligible when the measures 
now before Parliament are passed for conferring 
common law jurisdiction on the Court of Chancery, 
and equitable jurisdiction on the common law courts. 
[One of these bills has received the Royal assent] 

** Usages of the j^ro/esnon.— During the past year 
the council have had under their consideration 
several points of professional usage in conveyancing 
practice, and several of the members of the society 
have submitted questions for the decbion of the 
conncfl, which did not come within any settled* 
usage, but were dependent upon the circumstances 
of the case. So far m ^e usages were deemed to be 
generally established, they have been entered in the 
book in the secretary's office. AYnongst other 
matters it may be mentioned that the restrictions 
imposed by certain landlords, reqidring assignment 
of .leases to be prepared by th&i own solicitor, have 
been considered by the council. They were of 
opinion that such restrictions were objectionable, but 
not nntisualT-many city companies and hospitals 
insisting upon tiieir ins^tion; and it did not appear 
to the council that they had any efficient means of 
preventing the insertion or enforcement of such 
covenimts.^^ 

Crossed Cheques — Chancery Amendment Act— Scale 
of costs to witnesses^ j*c., on criminal prosecutions — , 
Payment of deposits on sales by auction — Attorneys ap- 
pointed justices for lioroughs. — ^From the address of 
the Chairman of the Metropolitan and Provincial 
Law Association, we extract the following. "In 
leferenee to the bill to amend the law relating to 



cheques on bankers, your committee suggested a 
clause empowering holders of cheques crossed with- 
out any banker's name being specified, to add to the 
crossing the name of some banker. This was adopted 
and .forms part of the .statute. The Chancery 
Amendment Act is a yery important measure, not only 
because it will simplify and otherwise improve modes 
of procedure, but because it is based on the principle, 
that the court before which a matter is brought in 
the first instance shall finally determine it, instead of 
sending the parties to another court, as heretofore. 
This fusioh of law and equity^ as it is called, has been 
advocated at some of onr meetings ;• the gradual 
introduction of it by such acts as that to which I have 
referred would appear to be « wiser mode of reform 
than any sudden and sweeping., change. I would 
recommend to the notice of those who have, not 
already read them,, the veiy excellent remarks on 
this statute, which appeared in the Solicitors' Journal' 
of the 4th of September last, under the head of 
* Legislation of the. 'fear.' The object of the act is 
twofol4 — ^to enable the Courts of Chancery in 
England and Ireland, and in the County Palatine of 
Lancaster, t6 award damages in certain cases in 
which they have hitherto had jurisdjiction only by 
ii^unction or .decree for specific performance; and, 
also, to ascertain questions of fact in any suit in their ' 
own courts; instead of sending them to be tried 
before a common law judge at AjiriiVttfi. This is to. 
be done by a jury summoned before the Court of 
Chancery, or by the court without the assistance of ft 
jury. The court may, if it see fit, refer the assess- 
ment of damages to a% jury before a judge at Nisi 
iVtitf, or the sheriff. Your committee in their 
petition suggested thkt the mode of taking evidence 
should be clearly defined, and urged that a juiy 
ought to be summoned in all cases; unless bo^ 
plaintiff and defendant should state in writing that 
they derire to dispense with a jury. It is much to 
be regretted that Parliament did nOt adopt this latter 
suggestion. It appears to me -a great error to do 
anything that has a tendency to bring this admirable 
institution into disuse. It is well observed in the 
note on this bill in the Parliamentary Remenfbrancer^ 
that the jury system ^secures the careful considera- 
tion of a matter from the different points of view by 
severtil .minds, in contradistinction to deciding it 
summarily according to the single point of view olT 
one mind.' As the bill was originally drawn a jury 
was essential. How the alteration was made I kflow 
not ; but it was contrary to th^ opinion of the greatest 
authorities in the House of Lords. Loru Brougham 
objected to the judge having the power to decide 
whether there shokld be a jury,* without the consent 
of the parties. Lord St. Leonards went further, and 
would not have a jury dispensed with under any cir- 
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cumatances. The Lord ChaneeUor observed, that 
those who were accustomed to investigations in our 
courts of law were perfectly aware that no more 
important aid could be given to a judge upon any 
question, and especially upon any question in which 

tiie assessment of damages was involve.d, than was 
derived from the assistance of a jury. And his 
lordship mentioned a remarkable case which had 
come before the Lords Justices, in which the parties 
to the suit were completely at issue with respect to 
the facts. The Lords Justices had the parties in open 
court, where tliey were subjected to a vivd voce ex- 
amination. The result had been that the Lords 
Justices had found themselves quite perplexed by the 
conflicting testimony. They had eventually deter- 
mined to send down an issue to be tried before a com- 
monlaw j udge and a jury, and the upshot had been, that 
the jury had found no difficulty in coming to a con- 
clusion in favour of the truth of the statement of one 
of the parties. The verdict had been perfectly satis- 
fiictory, and dthough in opposition to the interests 
of the persons for whom he (the Lord Chancellor) 
happened to be the advocate, yet he could express liis 
concurrence in its justice. The opinions of these 
great authorities must encourage this association to 
maintain on all occasions the principle advocated by 
the petition of its conmiittee on this bill ; and it will. 
be well to watch the working of the act in reference 
to this point, with a View of obtaining its amendmeat 
if need be, by a recurrence to the form of the 
original bill. The Probate Court Amendment Act 
also engaged the attention of your committee. In 
conjunction with a deputation from the Manchester 
Law Society, they succeeded in obtaining the with- 
drawal of a p'royiso which would have enabled district 
registrars to practise as agents in their own courts. 
Upon this subject your committee received commu- 

> nications -from several Provincial Law Societies, 
amongst whom there was a unanimity of opinion. 

^'The scale of cb^ts on criminal prosecutions 
having been referred- by the Government to a 
Commission, your committee has submitted the scale 
prepared by them jointly with the council of the 
Incorporated Law Society to the Commissioners, and 
have requested !Mr. W. U. Palmer to represent the 
views of the association to that body. Thid question 
is of even mose importance to the public than it is to 
the attorneys, as an inadequate allowance, such as 
was introduced by the late Home Secretary, Sir 
George Grey, would greatly impede the jfrosecution 
of criminals. 

*' of the questions of practice which have been 
submitted to the committee during the past year I 
will mention two: The question in one case was, 
^ To whom should deposits on sales by auction be 
paid?' The committee having conferred with the 



secretary of the Incorporated Law Society, adopted 
the recommendation which the society made some 
years ago, namely, * that the deposits should be paid 
to the auctioneer, who should immediately after the 
sale pay the same into a bank to be named by the 
vendor in the conditions of sale, in the joint names, 
and subject to the joint order, of the vendor and 
purchaser, or their nominee, and at the vendor's 
risk.**. In the other case the question was, whether a 
vendor was bound to attend personally on the 
completion of' a sale, so that the purchaser's soli- 
citor might attest his execution of the conveyance, 
and pay the purchase-money into his own hands. 
This question waa snbmitted by the solicitors to on& 
of the paHies in the suit of Viney and Chaplin : the 
committee declined to express an opinion because the 
question was not submitted to both of the partiea 
interested. It will be recollected that Viney and 
Chaplin has decided that a solicitor, merely by virtue 
of his office, is not entitled to demand payment of 
purchase-money, even though he has posseanonof 
the deed, with receipt indorsed, duly executed. He 
must have some authority beyond this. I mention these 
two cases because I think it may hfi advantageous to 
bring under the notice of the members assembled at 
our aggregate meetmgs any important pomts of prac- 
tice which inay have been submitted to the committee, 
and thus the judgment of that body may undergo 
the ordeal of their constituents' criticism, and if ap- 
proved may be generally adopted by the profession, 
and if not approved may be reconsidered. 

^* Bearing in mind how indignantly we have 
complained of the injustice of the exclusion of 
attomeyafhmi commissions of the peace for boroughs 
it cannot be out of pUwe to notice the fact, that the 
present Lord Chancellor has shown himself to be 
superior fio< the narrow prejudice of his predecessor 
on this subject, in the appointment of two practising 
solicitors as justices of the peace for the borough of 
Liverpool. Although the appointment is made l)j. 
the Chancellor of the Duchy, X presume it would not 
have been adopted by thei Grovemment unless the 
Lord Chancellor approved of the selections. . The 
Liverpool Law Society, alive to the importance of 
this step in the right direction, very wisely and 
gracefully expressed their satisfaction in a memorial 
to the Chancellor of the Duchy." 

ARTICLED CLERKS. 

Graduates' clerJahip^Legal education — The ezamma" 
turns— Inns of Chancery— Honorary distinctions — 
University examinations — Irish attorneys — CaJuK" 
dates examined during kut four terms— Classical 
examinations — Malpractice — Renewal of cerHficates. 
We take the following from the last report of the 
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Iheorporated Law Socie^, whieh will be interestiiig 
to lolicitMrs tad their articled clerks: — 

** Graduates' cUr!ahip.^By the 6 & 7 Vic. c. 73, 
8. 7, graduates of the universities may be admitted 
on the roll of attorneys after a senrioe of three years, 
proTided the articles be entered into within four 
years from the time of taking the degree. The 
council being requested to consider a proposed bill 
for extending the time within which graduates may 
enter into articles of clerkship, and having ascer- 
tained that attorneys may be cdled to the bar within 
three years after striking their names off the rolls, 
they were of opinion that three years* services by a 
graduate under articles, without reference to any 
interval of time between the date of the degree and 
the date of the articles, should be sufficient They 
•aw po advantage in continuing the limit of four 
yean, or in fixing any limit within which graduates 
ahoold be artided after they have obtained their 



**/jifi« of CKaneery. — At the last annual general 
meeting, inquiry was made whether any oonmiunica- 
tion had taken place between the council and the 
principals of the several, inns of Chancery, with a 
view to their co-operation in the establishment of a 
college for the legal education of students nnder 
articles to attorneys and solicitors. A letter on this 
inlgeet had been addressed to the principals of the 
several inns of Chancery in 1854, whilst the com- 
missioners on the Lms of Court and Chancery were 
ntting, and When it was anticipated that their report 
would interfere with the privileges of those ancient 
•oeietiea. l^e report, however, which was made in 
1855, did not make any suggestions relating to the 
eonstitution, management, or revenues of the inns 
of Chancery; but the commissioners recommended 
the eitablishment of a *Law University,' to be 
composed whoUjr of members of, and students for, 
the bar. This recqmmendation was noticed by the 
council in their report of June, 1856, and they are 
prepared to oppose the proposition, but as yelrno 
step has .been taken to carry out the recommenda- 
tion of the commissioners. The members were 
informed by the report of last year that the Society 
of Clifford*s-inn had placed at the disposal of the 
eonncil an annual contribution of twenty gtdneas, to 
be appropriated in prizes to such of the candidates 
as in passing their examination should, in the opinion 
of the examiners, be entitled to honorary distinction. 
[Since the general meeting, the council have received 
a letter from the Honourable Society of Clement*8- 
inii, stating, 'that the sum often guineas will be 
paid annually to the council of the Law Society for 
a Clement's-inn prize, to be given in such manner 
as the council may deem proper for the examination 
pf applicants for admission as solicitors and at- 
torneys.'] 



Honorary dutincHom.-^Jn the distribution of 
prizes, the council have considered it due to the 
Clifibrd's-inn Society to bestow their prize on the 
candidate who stood highest on the list of the 
examiners for honorary distinction. Frizes of books 
and certificates of merit are limited to such candi- 
dates as at the time of examination are under the 
age of 26 years. In cases of candidates above that 
age, who pass such examinations as would have 
entitled them to prizes or certificates of merit, if not 
disqualified by age, the council are accustomed, by 
way of encouragement, to inform such candidates, 
by an official letter from the secretary, that their 
answers %te highly satisfactory, and would have, 
entitled them either to a prize or certificate of 
meiit in case they had been nnder the prescribed sge. 
The prizes consist of books, to be proposed by the 
successftd competitors: the councQ have resolved 
to intimate to ftiture candidates that the selection 
must be confined to works relating to the law of the 
United Eangdom, its colonies and dominions, and the 
parliamentary and constitutional history of the 
kingdom, and to jurisprudence generally, including 
public and international Ic^slation. 

^^Univernty examinations, — ^The proposed altera- 
tions in the' course of study and examination at the 
universities of Oxford and Cambridge, as applicable 
to candidates for thb branch of the l^gal profession, 
have been communicated to the council, and referred 
to a special committee. 

Examination of County Palatine clerks.— The atten- 
tion of the council has been called, by a memorial 
from several highly respectable solicitors practising 
at Rochdale, to the want of a due examination of 
County Palatine articled clerks, before their admission 
on the rolls of the County Palatine courts, more 
especially as, when admitted in the Palatine Courts, 
their names appear in the general Law List.; and 
there seems no doubt that, although in strictness 
confined to practbe in the local courts, they can, 
through .a London .agent (who may be ignorant of 
their limited authority), take proceedings in the 
courts at 'Westminster. The council have, there- 
fore, presented a memorial to the judges to extend 
the usual examination to the County Palatine 
Courts. 

^^ Attorneys of Ireland. — ^The draft of a petition 
from the attorneys and solicitors of Ireland, praying 
for an inquiryinto the constitudon, funds, and 
objects of the King's Inn Society, has been sent to 
this society ; from which it appears that the attorneys 
and solicitors of Ireland are subjected to special 
grievances, which they proposed to bring under the 
notice of Parliament, with a view to the appointment 
of a royal commission of inquiry. 

^^ Candidate^ examined, — .During the last fou 
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terms the canditates examined have been 361 ; and 
of these 293 were passed, and 68 postponed. Eight 
prizes have been awarded to the first class of 
candidates, and 17 certificates of merit to the"* second 
class. The names of both classes of candidates are 
stated in the Appendix (No. 3), and the offices where 
thej served their clerkships. 

" Proposed classical examination. — On the subject 
of improving the general and professional education 
of this branch of the legal profession, a deputation 
from the Metropolitan and Provincial Law Associ- 
ation attended the council in January last, and 
suggested — 1. That to the subjects for general 
examination mentioned in the annual report of the 
council of the 28tK of June, 1866— viz., * English 
History, Geography, the Latin and French Lan- 
guages, Arithmetic, and Book-keeping,' should be 
added ^English Composition.' 2. That such 
examination should take place before entering into 
articles of clerkship. 8. That the existing rules 
should be modified so as to allow of an examination 
in one or more of the several branches of law, at 
different periods, during the service of articles of 
clerkship. 4. That the questions for the legal 
examination should, to some extent at least, be 
founded on standard books, of which an annual 
notice should be duly given. 6. That a classification 
be made of the candidates at the legal examination, 
according to their merit, to a larger extent than that 
which is at present adopted. The various details of 
the proposed new regulations have been frequently 
considered by the council and the special conmiittee, 
but much difference of opinion prevails as to some 
of them. 

^^ Complaints of malpractice. — ^During the past 
year, the complaints of malpractice made against 
attorneys and solicitors have been numerous. Up- 
wards of twenty cases have been brought before the 
council. Some of them, however, were not within 
the province of the society, consisting of allegations 
of neglect and delay, for which the aggrieved parties 
have an obvious remedy by the change of the 
solicitor, or an action for damages. Other cases 
have been investigated, and the evidence found 
insufficient; but the council regret to say three of 
the accused attorneys have been struck off the rolls, 
and the cases of four are still under investigation. 
An erroneous opinion has prevailed amongst some of 
the magistrates, that it is within the province of the 
council to proceed by way of indictment against 
attorneys for criminal offences, at' the expense of the 
society. The members are aware that whenever an 
attorney has been guilty of gross malpractice, the 
council apply in a summary way on affidavits to 
strike him off the rolls, or suspend his practising ; 
but where the offence is an indictable one, the 



superior courts will not interfere in a.iummary 
manner, but require a conviction to take place, and 
upon such conviction the society then applies to the 
several courts to remove the name froiK the rolls. 
It would be a great burthen 'on the funds of the 
society to undertake the prosecution of all offences 
committed by attorneys, and would involve the 
necessity of employing a competent staff of persona 
skilled in that department of practice. . 

^^Encroachments on the profession by unqualified 
persons. — ^tinder this head it may be noticed, that 
the council have had under their consideration 
several cases in which accountants, agents, and tiie 
clerks or officers of loan or trade protection sodetiea, 
have been charged with conducting bnnneaa 
properly belonging to attorneys and solicitors. ' In 
some of these cases, where the unqualified penoa 
has prepared deeds and instruments prohibited by 
the Stamp Acts from being drawn except by duly 
qualified practitioners, the council have subndtted 
the evidence to the Solicitor of -Inland Bevenne, 
with a view to a prosecution for the penalties. But 
it frequently happens that although the bminefls is 
of a nature usually transacted by solicitors, yet it 
does not require any proceedings to be taken in any 
court of law or equity, and in such cases no proae- 
cution can be supported. 

^* Renewal of certificates. — ^The affidavits in support 
of applications for the renewal of annual certificates, 
after the expiration of twelve months, have been 
numerous each term, and duly considered. For the 
most part, the question for the judge is, whether the 
applicant has in any respect practised since the 
expiration of his last certificate ; and, if he has done 
so, he is ordered to pay the arrears of duty and a 
fine. The lists of these applications, as well as of 
candidates applying to be admitted, are printed bj 
the society, l^ld sent to the provincial law societies, 
and posted in the law offices. In some of these 
cases, where the affidavits have been defective, 
suggestions have been made to the judge calling for 
amendment or rejection." 

We may here add that the Metropolitan and Pro- 
vincial Law Association have also used some efforts 
to better the education of articled clerks, and the 
president of that society, at the last annual con- 
ference, alluded to those efforts in the following 
terms : — 

*^I must. refer to one, and perhaps the most 
important of the subjects there mentioned: I 
mean the education of anicled clerks. You will 
recollect that at our last year's meeting at Manchester 
a resolution was passed expressing our regret that the 
Incorporated Law Society had not yet dealt with that 
subject, and directing the committee to confer with 
that society, and to take such further steps as the 
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eommittee might deem necessary. Li consequence 
of that resolution a conference was held between 
the council of the Incorporated Society, and a 
deputation from your committee, of whom I had the 
honour to be one. On that occasion the deputation 
urged upon Uie council the ^importance of taking 
immediate steps to '. itroduce some specific improve- 
ments in the existing system of examinations now 
conducted by the council.* After calling its attention 
to the steps already taken^-beginning with the 
recommendation of the Select Committee of the 
House of Commons in 1846, and noticing those parts 
of the reports of the committee of this association 
which relate to the subject from 1848 to 1857, and 
some of the papers read at our annual provincial 
meetings, and the resolutions adopted at those held 
at Liverpool and Manchester, and observing upon 
the hopeful notice of the subject in the report of the 
council of the Incorporated Society— the deputation 
submitted certain suggestions, which are shortly 
stated in the report of April last. Before these 
suggestions were so made, much consideration was 
given to the subject by your committee, and the 
result was embodied in a carefully prepared statement, 
which I could wish every n^ember of the association 
to read. In that statement the nature and provisions 
of the university middle-class examinations were 
gone into at some length, in order to show their 
applicability to examination before articles. This 
admirable scheme, which, since the date of that 
conference, has come under our notice in actual 
operation, will, I think, be admitted by all to be 
peculiarly well adapted to the end in view ; and I 
trust it will encourage the council to grapple with 
this part of the subject. I do not know whether the 
opinion of articled clerks would have any influence 
with the council, but I have had placed in my hands 
during the last few days a communication from the 
Birmingham Law Students^ Society, containing, 
amongst- other suggestions on the subject of the 
examinations, a strongly-expressed opinion in favour 
of an examination before articles, and reference is 
there made to the uniyersity middle-class examinar 
tions as a test which might be advantageously 
adopted. The views urged upon the council of the 
older society by your committee were favourably 
received, and we left the conference in the expecta- 
tion of being able to announce to this meeting the 
adoption of a scheme founded upon them ; but no 
communication on the subject has been yet made to 
your committee. Knowing, as we do, that the views 
entertained by this association are iiilly shared by 
some of the leading members of the council of the 
Incorporated Society, it is to be feared that some 
considerable difficulties [stand in the way of their 
adoption. I trust, however, if snch be the case, that, 



with a little ftuther pressure from without, they may 
be speedily overcome or removed. If it should be 
thought your committee might have done more than 
they have done on this subject, it must be bomein mind 
that much was said at Manchester of the propriety of 
not interfering with the Incorporated Society, to 
whom this work especially belongs. The responsi- 
bility of doing more than urging that society to take 
active steps in the matter must, I think, be with this 
or some other general meeting of the members of 
the association.*' 



STATUTES OF 21 & 22 VIC. 
{Continued from p. 131). 

Friendly Societiss. 

Cap. CL This is an act to amend the 18 & 19 
Vic. c. 63, relating to. friendly spcieties, and to pro- 
vide additional facilities for carrying same into 
effect 

Sherijp$ Court in London, — ^By see. 1, the judge of 
the Sheriff^s Court, in the City of London, is to have 
the same jurisdiction as is given by the 18 & 19 Vic. 
c. 63, and the present act, to the judge of a county 
court. 

Sec. 2. No money to he paid on (k$ death of a child 
without a certificate signed by a medical practitioner. — 
The 10th section of the said ac(t shall be repealed, 
and instead thereof be it enacted : In any society 
in which a sum of money may be insured, payable on 
the death of a child under the age often years, for 
the funeral expenses of such child, it shall not be 
lawful to pay any sum so insured unless the person 
who shall apply for such pajrment shall produce a 
certificate, signed by a qualified medical practitioner, 
stating the probable cause of death of such child ; 
and if any trustee or officer of such society, upon an 
insurance of a sum payable on the death of any child 
under the age of ten years, shall knowingly pay a 
sum which shall raise the whole amount receivable 
fh>m one or more than one society for the funeral 
expense* of a child under the age of five years to a 
sum exceeding six pounds, or of a child between the 
ages of five and ten years to a sum exceeding ten 
pounds, or shall pay any sum without indorsing the 
amount thereof on the back or at the foot of the 
medical certificate aforesaid, or if any parent or 
other person, who shall apply for such payment to 
more than one society, shidl produce to the trustees 
or officers of one society any other or different cer- 
tificate than that which he shall have produced to the 
trustees or officers of any other society, such trustee, 
officer, parent, or other person shall be liable to a 
penalty not exceeding five p6unds for every snch act 
upon conviction before two justices of the count' 
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borough in which such child ahall haye died : pro- 
vided, that if the said child shall have been attended 
immediately before its death by the medical officer of 
any union on account of such union, he shairdeliyer 
to the parents or friends of the deceased chQd, upon 
their application, a certificate stating the probable 
cause of death of such child, and shall not be entitled to 
receive any fee for the same ; and if such child shall 
not have been attended by such medical officer as 
aforesaid, nor by any qualified medical practitioner, 
the medical officer of the union or parish in which 
such child shall have been resident shall deliver to 
the parents or friends of the deceased child, upon 
their application, a certificate stating the probable' 
cause of death of such child, and shall be entitled to 
receive from the parties applying for the same a fee 
of one shilling. 

Sec. 3. Extemion of provisions of recited act as to 
punishment of frauds jrc.— nSecs. 16 and 24 of the said 
act shall extend and be applicable to all institutions 
and societies entitled to the benefit of sec. 11 of the 
said act. 

Sec. 4. Power to society to change its name. — ^Any 
friendly society may, with the approval in writing of 
the registrar, change its name ; but no such change 
shall affect any rights^or obligations of the society or 
any member thereof, and any legal proceedings may 
be continued or commenced by or against the trustees 
of the society, or any officer or the '*^mmittee 
thereof, by and notwithstanding its new iiame. 

Sec. 5. Disputes lo be settled by justices^ i/rtdes so 
direct — Justices may make order — Sheriff in Scotland 
to ha))e same jurisdiction as justices^-^The proviso 
contained in sec. 40 of the said act shall be repealed, 
and in lieu thereof be it enacted, that where the 
rules of any society established under the said act, 
or any of the acts hereby repealed, shall direct db-. 
putes to be referred to justices, then any justice of 
the peace acting in the county or borough in which 
the place of business of such society shall be situated, 
upon complaint made by any member, his executors, 
administrators, nominee, or assigns', pr by any per- 
son claiming under the rules of the society, of any 
matter in dispute between him or them and the 
society, to summon the person against whom such 
complaint is made to appear at a time and place to 
be named in such summons, and any two justices 
present at the time and place mentioned in such 
summonCfehall proceed to hear and determine the 
said complaint, which complaint shall be heard and 
determined in England in manner directed by the 
act passed in the eleventh and twelfth years of her 
Migesty, chapter forty-three, and in L^and in man- 
ner durected by the act passed in the fourteenth and 
fifteenth years of her Majesty, chapter ninety- three ; 
and such justices may make such order thereupon, 



either for the payment of money or otherwise, 
together with costs, not exceeding ten shillings^ as 
they shall think fit; and where the order made shall 
be for the doing of some act other than the payment 
of money, the said justices may order the payment 
of a sum of money in defaidt of the doing of such 
act ; and any moneys which shall be paid by any 
officer of the society so' levied on his property under 
any order or warrant the justices shall be repaid, 
with all damages accruing to him, by the society : 
provided always, that in Scotland the sheriff withiu 
his county shall have the same jurisdiction as is 
hereby given to a justice or justices of the peace. 

Sec. 6. Sees. 40 and 44 of said act extended to 
other disputes. — Sees. 40 and 44 of the said act shall 
extend and be applicable to disputes between the 
executors, administrators, nominee, or assigns Of a 
member, and the trustees, treasurer, or other officer, 
or the committee of a society. 

Sec. 7. An officer to be proceeded against an heihalj 
of a society. — In any proceeding under the said 
recited act or this act against a society, it shall be suf- 
ficient to make the secretary or other officer of the 
society, at the time of* the plaint or complaint being 
entered or made, the defendant in such proceeding, 
by his name and the title of the office he holds in 
the society ; and the proceedings on such plaint or 
complaint shall be commenced and carried on against 
such officer on behalf of the society, and shall not be 
abated or prejudiced by the death, resignation, or 
removal, or by any act of such officer after the com- 
mencement thereof; and the summons to be issued 
to such officer may be served by leaving the same at 
the usual place of business of the society. 

Sec. 8. In case of dissolution registrar or actuary 
may divide Junds — Application may be made to regis- 
trar or actuary in case of insolvency of society. —''ha^jesA 
of its being necessary to state in the agreement for 
the dissolution of a friendly society pursuant to tho 
said recited act the intended appropriation ot division 
of the funds or property thereof, such appropriation 
or division may by such agreement be referred to 
the award of the Registrar of Friendly Societies, or 
to the actuary to the Commissioners for the Reduc- 
tion of the National Debt, or to an actuary of some 
life assurance company established in London, 
Edinburgh, or Dublin, who shall have exercised the 
profession of actuary for at least five years, to be 
named in the sud agreement ; and also, that on the 
application in writing of not less than one-fourth 
part of the members of any friendly society made to 
the registrar or actuary libresaid, stating that the 
funds of the said society are insufficient to meet the 
claims thereon, with the grounds thereof, it shall be 
lawful for the registrar or actuary aforesaid to inves- 
tigate the same, and to determine whether the said 
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•ociety ihould continue or be dissolved, and the 
iunda and property divided ; and if in his opinion 
the said sbdety should be dissolved, then to make 
m award to that eflTect, and ip award, without 
the requirement of sec. 18 of the said act being com- 
plied with, in what way the funds and property 
• should be appropriated and divided ; and that the 
award of the said rc^gistrar or actuary in either of the 
■aid cases shall be final and concluaive on all the 
members and other persons interested in or having 
any daim on the funds of the said society, without 
appeal, and shall be enforced in the same manner as 
by sec. 41 of the said act is provided for enforcing 
the decision of arbitrators; and that the expenses 
inwied by the said registrar, or the charges of the 
■aid actuary, shall be paid out of the funds and pro- 
per^ of the said society before any appropriation or 
division thereof shall be made. 

Sec. 9. Acts to be conmdertd as one acl.— This act 
and the said recited act shall be construed as ono 
act, and may be dted together for all purposes as 
the «<FHendly Societies Acts, 1866 and 1868-" 

CoRHUPT Practices at Elbctioks. 

Cap, LXXXVin. This act is entiUed " An Act 

to Continue and Amend the Corrupt Practices 

Prevention Act, 1864 (the 17 & 18 Vio. c. 102), 

and it recites the 19 k 20 Vic. c. 84. The new 

statute effecta an important alteration as to the 

travelling expenses of Parliamentary voters. There 

u also a provision as to the remuneration of election 

auditors, and a definition is given of the teiin 

" candidate at an election.** 

S«o. 1. 4j to traveiting expenses of voters, — ^It shall 

. be lawfbl for any candidate, or his agent by him 

^ippoiated in writing according to the provisions of 

the first-mentioned act, to provide conveyance for 

any voter for die purpose of polling at an election 

and not otherwise, but it shall not be kwful to pay 

any money or give any valuable consideration to a 

voter for or in respect of his travelling expenses for 

such purpose; provided always, that a full, true, 

and particular account of all payments made for 

such conveyance, signed by the candidate or his 

agents, shall be delivered to the electioi^ auditor, 

with the names and addresses of the persons to 

whom such payments have been made ; and the 

amount' of such account shall be included in the 

general account of the expenses incurred at any 

election to be made out and kept by such election 

auditor. 

Sxo. 2. Seeiion S^ of 17 S^ IB Vic. c. 102 amended 

as to further remuneration of election auditors. — ^And 

whereas by sec. 84 of the said first-mentioned act the 

election s^uditor is entitled to receive, by way of 

.remcineratioa for his services, ten pounds from each 



candidate as and by way of first fee, and a fiirther 
commission at the rate of two pounds per centum 
firom each candidate upon every payment made by 
him for or in respect of any bill, charge, or claim 
sent in to such election auditor as therein provided : 
the said further commission shall be payable only 
upon any payment made by the candidate as afore- 
said over and above the sum of two htmdred pounds : 
provided always, that the election auditor shall not 
be entitled to receive for such first fee and further 
commission more than the sum of twenty pounds in 
the whole from each candidate. 

Sec- 3. Definition of candidates.— So much, of 
sec. 38 of the said first- mentioned act as defines the 
words *^ candidate at an election,'* shall be repealed ; 
and in the construction of4he said act, as amended by 
this act, the words " candidate at an election,^' and the 
w(»:ds '' amdidi^te at any election,"* shall include all per- 
sons elected to sei^veiarParliament at such election^ and 
all persons nominated as candidates at such election, 
or who shall have declared themselves candidates on 
or after the day of the issuing of the writ- for such 
election, or after the dissolution or vacancy in conse- 
sequence of which such writ shall have been issued : 
provided that nothing herein contained shall be 
construed to impose any liability on any person 
nominated without his consent. 

Sec. 4. Election auditor not to act as election agent. 
— ^It shall not be lawful for the election auditor of 
any borough or county, or his partner or agent, to 
act as election agent, or as paid agent m any capacity, 
or canvasser, for any candidate for such borough or 
county. 

Sec. 5. Duration of act. — ^The said first-mentioned 
act as amended by this act shall continue in force 
until the 10th day of August, 1859, and thenceforth 
to the end of the then next session of Parliament. 

Ab"^ Unions. 

Cap. on. Some doubts having been entertained 
whether art unions are illegal lotteries, or '^ little 
goes," the present act was passed to discharge all 
persons connected with the same from *^ pains and 
penalties" which. might attach to them. It is, 
therefore, enacted, that the association called " The 
Art Union," and all members, subscribers, and 
contributors, shall be discharged from all penalties 
for anything done or which may be done, connected 
with the same, before the 31st August 1859. 

Divorce and Matrimonial Causes. 

Cap. CVm. This is an act to amend the act of 
the last session, establishing new courts and proce- 
dure for Divorce and Matrimonial Causes. By sec. 
1, the judge may sit in chambers. By sec. 4, the re- 
gistrars of the principal registry of the Court of 
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l^bate may do all acts heretofore done by Barro- 
gites in chambers. 

Sbg. 5. Evidence on which divorce obtained prior to 
20 j* 21 Vic. c. 85, may he used in support of petition 
in ihe Court for Divorce and Matrimonial Causes. — 
In every cause in which a sentence of divorce and 
separation from bed, board, and mutual cohabitation 
has been given by a competent eccclesiastical court 
before the act of the 20 & 21 Vic. c. 85, came into 
operation, the evidence in the case in which such 
sentence was pronounced in such ecclesiastical court 
may, whenever from the death of a witness or from 
any other cause it may appear to the court reason- 
able and proper, be received on the hearing of any 
petition which may be presented to the said Court 
for Divorce and Matrimonial Causes. 

Sec. 6. Wives deserted by their husbands may apply 
to the judge for an order to protect property y J^c, 
acquired by Utem. — ^Every wife deserted by her hus- 
band, wheresoever resident in England, may, at any 
time after such desertion, apply to the said judge 
ordinary for an order to protect any money or pro- 
perty in England she may have acquired or may 
acquire by her own lawful industry, and any property 
she ma^ have become possessed of or may become 
possessed of after such desertion against her husband 
and his creditors, and any person claiming under 
him; and the judge ordinary shall exercise in 
respect of every such application all the powers con- 
ferred upon the Court for Divorce and Matrimonial 
Causes under the 20 & 21 Vic. c. 85, s. 21. 

By sec. 7, the provisions of the present and former 
act respecting the property of the wife are to extend 
to property vested- in her as executrix. By sec. 8, 
orders for the protection of a wife*s earnings or her 
property, or a decree for judicial separation, are to 
be deemed valid, and no reversal, &c., is to affect 
the rights or remedies which parties would have had 
if not reversed, &c. By sec. 9, orders for the pro- 
tection of the wife's earnings are to state the time at 
which the desertion commenced. By sec. 10, all 
persons and corporations making payments or trans- 
fers under any order or decree afterwards reversed 
are indemnified. 

Sbc. 11. Where alleged adulterer a co-respondent 
court may order him to be dismissed from the suit, — In 
all cases now pending, or hereafter to be commenced, 
in which, on the petition of a husband for a divorce, 
the alleged adulterer is made a co-respondent, or in 
which, on the petition of a wife, the person with 
whom the husband is alleged to have committed 
adultery is made a respondent, it shall be lawful for 
the court, after the close of the evidence on the part 
of the petitioner, to direct such co-respondent or 
respondent to be dismissed from the suit, if it shall 
think that there is not sufficient evidence against him 
or her, 



Sec. 12. Persons ^ko administer oaths under 20 j* 
21 Vic. e. 77, to administer under 20 ^ 21 Vic. c. 85. 
— ^Registrars, surrogates, commissioners for taking 
oaths in the Court of Chanceiy, and all other per- 
sons now or hereafter authorised to administer oaths 
under the act of the 20 & 21 Vic. c. 77, or under 
this act, shall have power to administer oaths under 
the act of the 20 & 21 Vic. c. 85. 

Sec. 18. Bills of proctors^ attorneys^ jr., to be sub- 
ject to taxation. — ^The bill of any proctor, attorney, 
or solicitor, for any fees, charges, or disbursements, 
in respect of any business transacted in the Court 
for Divorce and Matrimonial Causes, and whether 
the same was transacted before the ftill court or 
before the judge ordinary, shall, as well between 
proctor or attorney or solicitor and client, as between 
party and party, be subject to taxation by any one 
of the registrars belonging to the principal registry 
of the Court of Probate, and the mode in which any 
such bill shall be referred for taxation, and by whom 
the costs of taxation shall be paid, shall be regulated 
by the rules and orders to be made under the act of 
the 20 & 21 Vic. c. 85, and the certificate of the 
registrar of the amount at which such bill is taxed 
shall be subject to appeal to the judge of the said 
court. 

Sec. 14. Power to enforce decree as to costs. — ^The 
judge ordinary of the Court for Divorce and Matri- 
monial Causes, and the r^istrars of the principal 
registry of the Court of Probate, shall respectively, 
in any case where an ecclesiastical court having 
matrimonial jurisdiction had, previously to the com- 
mencement of the act of the 20 & 21 Vic. c. 85, made 
any order or decree in respect of costs, have the 
same power of taxing such costs, and enforcing pay- 
ment thereof, or of otherwise carrying such order 
or decree into effect, as if the cause wherein such 
decree was made had been originally commenced and 
prosecuted in the said Court for Divorce and Matri- 
monial Causes : provided that in taxing any such 
costs, or any other costs incurred in causes depend- 
ing in any ecclesiastical court previously to the com- 
mencement of the said recited act, all fees, charges, 
and expenses shall be allowed which might have 
been legally made, charged, and enforced according 
to the practice of the Court of Arches. 

Sec. 15. Judge to exercise power and authority over 
proctors^ j-c.-r-The judge ordinary of the'^Court for 
Divorce and Matrimonial Causes shall have and 
exercise, over proctors, solicitors, and attorneys 
practising in the said court, the like authority and 
control as is now exercised by the judges of any 
court of equity or of common law over persons 
practising therein as proctors, solicitors, or attorneys. . 

By sec. 16, commissioners to take oftthsi &e., 
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being solicitors, may be appointed in the Isle of 
Man and Channel Islands. 

^ Sec. 17. Appeal in cases of nullity of marriage to 
lie to the House of Lords. — ^Whereas doubts may be 
entertained whether the right of appeal given by the 
act of the 20 & 21 Vic. c. 85, s. 56, extends to sen- 
tences on petitions for nullity of marriage: be it 
enacted and declared, that either party dissatisfied 
with any such sentence may appeal therefrom in the 
same maimer, within the same time, and subject to 
the same regulations as affect appeals against sen- 
tences on petitions for the dissolution of marriage. 

Sep. 18. Judge ordinary may grant rule Nisi for 
new tri^l, jr.— Where any trial shall have been had 
by a jury before the. full court, or before the judge 
ordinary, or upon any issue directed by the full 
court or by the judge or^nary, it shall be lawful for 
the Judge ordinary, subject to any rules to be here- 
after made, to grant a rule Nisi for a new trial, but 
no such rule shall be made absolute except by the 
full court. 

Sec. 19. So much of the 20 j- 21 Vic. c. 85, as to 
applications to judges of assize^ repeaUd.—So much of 
the act of the 20 & 21 Vic. c. 85, as authorises ap- 
plication to be made for restitution of conjugal rights 
or for judicial separation by petition to any judge of 
assize, and as relates to the proceedings on such 
petition, shall be and the same is hereby repealed. 

Sec, 20. Affidavits, before whom to be sworn when 
parties making them reside in foreign parts. — In cases 
where it is necessary to obtain affidavits, declara- 
tions, or aflfirmations to be used in the Court for 
Divorce and Matrimonial Causes from persons 
residing in foreign parts out of her Migesty*s do- 
minions, the same may be sworn, declared, or 
affirmed before the persons empowered to administer 
oaths under the act of the 6 Geo. 4, c. 87, or under 
the act of the 18 & 19 Vic. c. 42 ; provided that in 
places where there are no such persons as are men- 
tioned in the said acts, such affidavits, declarations, or 
affirmations may be made, declared, and affirmed 
before any foreign local magistrate or other person 
having authority to administer an oath there. 

Sec. 21. AffidaviU, before whom to be sworn. — 
Affidavits, declarations, and affirmations to be used 
in the Court for Divorce and Matrimonial Causes 
maybe sworn and taken in Scotland, Ireland, the 
Isle of Man, the Channel Islands, or any colony, 
island, plantation, or place out of England, und^ 
the dominion of her Majesty, before any court, 
judge, notary public, or person lawftilly authorised 
to administer oaths in such country, colony, island, 
plantation, or place respectively, or, so far as relates 
to the Isle of Man and the Channel Islands, before 
any commissary, ecclesiastical judge, or surrogate 
who, at the time of the passing of the act of last 



session, c. 77, was authorised to administer oaths in 
the Isle of Man or in the Channel Islands respedt- 
ively ; and all registrars and other officers of the 
Court for Divorce and Matrimonial Causes shall take 
judicial notice of the seal or signature, as the case 
may be, of any such judge, notary public, or person, 
which shall be attached, suspended, or subscribed to 
any such affidavit, declaration, or affirmation, or to 
any other document 

By sec. 22, persons forging any seal or signature 
to any affidavit, &c., are to be guilty of a felony, and 
by sec. 23, persons taking a false oath before a 
surrogate are to be deemed guilty of perjury. 

Election of Members of Tabulausjstt durino 
Becess. 

Cap. ex. This act recites that provision is made 
by the 24 Geo. 3, c. 26, for the issuing of writs by 
warrant of the Speaker of the House of Conunons 
during any recess of the sud House, whether by 
prorogation or a<youmment : and that the said act 
has been found advantageous to the public, by 
causing speedy elections, and that it is expedient 
that the provisions thereof be further extended. 

It then makes the following provisions : — 

Sec. 1. Power to speaker to issue warrants for 
making out new writs in the room of members accepting 
certain offices. — From and after the passing of this 
act, it shall and may be lawful for the Speaker of the 
House of Commons for the time being, during any 
recess of the house as aforesaid, to issue his warrant 
to the clerk of the Crown to make out a new writ 
for election of a member of the house in the room 
of any member who has,, since such adjournment or 
prorogation, accepted any office whereby he has, 
either by the express provision of any act of Par- 
liament or by any previous determination of the 
House of Commons, vacated his seat in. the House 
of Commons, so soon as he shall ha^e been gazetted 
thereto in any of the Queen*s gazettes, and a notice 
thereof, together with a copy of the gazette, shall 
have been sent to the speaker by a certificate under 
the hands of two members of the House of Com- 
mons, according to the form in the schedule to this 
act annexed, or to the like effect. 

Sec. 2. Members accepting office to notify (he same 
to the Speaker.— Troyided always, that any member 
of the House of Commons accepting any such office 
as aforesaid shall forthwith notify his acceptance 
thereof to the Speaker, either by writing under the 
hand of such member or by his countersigning the 
said certificate relating to such acceptance, and the 
Speaker shall not issue his warrant in pursuance of 
this act without having received such notification, 
and until fourteen days after he shall have caused 



160 



THE LAW CHRONICLE. 



[Nov. 1, 1858; 



notice of his haying received snch certificate and 
notification to be inserted in the London Gazette, 

Sso. 8. // ciue appears to ihe Speaker douhtfiil 
warrant not to iMne.— Provided always, thafin any 
case in which it shall appear to the Speaker to be 
doubtful whether the acceptance of any office which 
has been certified to him as aforesaid has the effect 
of vacating the seat of the person so appointed, it 
shall bt lawful for the said Speaker, instead of 
issuing his warrant in pursuance of this act, to 
reserve such question for the decision of the House. 

Skc. 4. Act not to apply to certain offices. — Pro- 
vided always, that this act shall not in any way 
apply to the acceptance of any of the following 
ofiices; that isto say, the office of steward 6r bailiff 
of her Majesty's three chiltem hundreds of Stoke, 
Desborough, and Bonenham, or of the manor of 
East Hendred, or of the manor of Northstead, or of 
the manor of Hempholme, or of Escheator of 
Munster. 

Skc. 5. 24 Geo. 3, c. 26, to apply to this act.— AIL 
the other provisions of the said recited act shall be 
applicable to the cases provided for in this act. 

Sec. 6. Short title. — ^This act may be cited as the 
"Election of Members during Recess Act, 1858.*' 



LAW PROPOSITIONS. 
{Continued from p. 118.) 

RULE IN SHELLEY'S CASE.— 1. This rule 
(1 Co. Rep. 93 b.) is, that when the ancestor by any 
gift or conveyance takes an estate of freehold, and in 
the same gill or conveyance an estate is limited 
either mediately or immediately to his heirs in fee 
or in tail, in such cases " the heirs " are words of 
limitation of the estate, and pot words of purchase ; 
in other words the heirs take by descent from their 
ancestor. 2. The rule in Shelley's case is a rule of 
law, not of construction. 3. It is applicable to 
limitations of legal and equitable estates, to uses and 
trusts, to copyholds and freeholds, and to lands held 
for a life or lives, and subject to a quasi entail. 4. 
The limitations to the ancestor and his heirs must 
be in the same instrument. 5. A vrill and a schedule 
to it are considered one instrument, and so it seems 
are a will and a codicU or codicils. 6. It is doubtful 
whether a deed conferring and a deed executing a 
power would be held to be one instrun\ent. 7. The 
rule is not applicable where one limitation is legal 
and the other equitable, but it is where both limita- 
tions are legal, though a trust attaches to one of 
them. 8. The rule in Shelley's case is applicable, 
though the freehold may determine in the life of the 
ancestor, or before there can be an heir, or though 
the freehold arises by implication. 9. The rule in 



Shelley*s case will not operate where, after a life 
interest to a wife, there is a limitation to the bars to 
be b^otten on the body of the wife by the hnsbaiid 
(see No. 11) ; but it wiU operate as to a moiety 
where the limitation is to the heirs of the body of 
persons who cannot intermarry. 10. Where a life 
interest, jointly or successively, to the husband and 
wife, or persons capable of being such, ii fbllowed 
by a limitation to the heirs of their bodies, the heirs 
take by descent. 11. The rule in Shelley's case 
operates where the life estate to the wife is followed 
by a limitation to the heirs of her body by the 
husband begotten (see No. 9). 12. The rule in 
Shelley's case operates, though trustees to preserve 
contingent remainders are interposed, or there is a 
declaration that the freehold is to be without 
impeachment of waste, or there is a power of 
jointuring, or an express declaration that the 
ancestor shall have a life estate only. 18. The 
operation of the rule in Shelley's case is not pre- 
vented by words of limitation not inconsistent with 
a previous limitation, though trustees to preserve 
contingent remainders are interposed, or heirs of the 
body are directed to assume the testator's name^ ox 
the devise over depends on the ancestor leaving no 
issue living at his death, or though . the limitation to 
the heirs male of the ancestor is restricted to such 
as live to attain twenty-one, their heirs and assigns 
for ever. 14. Words modifying the usual . course a' 
descent of an estate tail, by giving it to issue jointly 
after a limitation to heirs of the body, are rejected 
unless there be superadded words (see No. 15). 16. 
The rule in Shelley's case does not operate where 
the course of descent is altered by superadded 
words, or they show that "heirs of the body" mean 
first and other sons' children or sons (see No. 21 : 
the distinction is as to the greater or less degree of 
flexibility attributed to the words " heirs of the 
body," and " issue " simply) ; but the superadded 
words must be inconsistent with the previous limita- 
tions to the heirs male, and not merely aqibiguous. 

16. The rule in Shelley's case will operate where 
the words "son" or "child" are synonymous with 
heirs male or heirs general; so where there is a 
devise to a person, and if he die not having a son. 

17. " Eldest son " is sometimes a word of limitation. 

18. The word " child " is used as a nomcn coUecHvtm. 

19. The rule in Shelley's case operates where the 
word " issue ^' is used as synonymous witfi heirs of 
the body. 20. Superadded words describing the 
issue of the same kind will not convert usue into a 
word of purchase. 21, The doctrine of general and 
particular intent is now exploded. A limitation to 
heirs general superadded to the word " issue " will 
not make it a word of purchase, though there be no 
limitation over in de&ult of issue (see the contrary 
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in No. 15, as to the words *^ hdrs- of the'body **; as 
to effect of the addition of words of distribuiion^ see 
1^0. £8). 22. A limitation to a man for life, and 
•Iter his decease to and amongsi his issue, will give 
him an estate tail ; so if the limitation be expressly 
to his issue 'as tenants in common. 23. In a limita- 
tion to a man for life, with a remainder to his issae 
in fee, with words of distribution, ihe issue will take 
as purchasers (as to the effect of the absence of 
words of distribution, see No. 21). 24. On a limita- 
tion to A. for life, and after his decease to the heirs 
of his body, in marriage articUs the issue take by 
purchase (this depends on the difference between 
execHiorff and 'executed trusts). 25. There is a dis- 
tinction between executory trusts in marriage 
articles and wiUs. 26. In wills, intrinsic evidence is 
necessary to show that heirs of the body are words 
of purchase, as where a life interest is to be conveyed 
to a person ^* without impeachment of waste,** or 
there are trustees to preserve the contingent re- 
mainders, or there is a direction that the ancestor 
should not have power to bar the entail. 

RULE IN WILP'S CASE (6 Coke's Rep. 16, 
b.), — 1. This rule is that a devi^ to a person and 
his children or issue, if he has none at the time of 
the devise, gives lum an estate tail ; but if there are 
duldren, the pivent and chUdren take as joint 
tenants, unless where the word *^ children " is a Word 
of lunitation. 2. A bequest to a parent and his or 
her chfldren dmpUcUer^ there being children in 
existence, gives a joint interest to the parent and 
children. 8. A slight indication of an intention gives 
a life interest to the parent; as where the term 
** children** is explained to mean heirs, or there is a 
direction to secure the profits fbr the separate use of 
tiie parent, being a married woman, or for the use of 
children. 

SEPARATE ESTATE OF FEME COVERT.— 
A limitation of the rents and profits of realty to the 
separate use of a wife for life does not, per se, 
exclude the curtesy of the husband (Follett v. Tyrer, 
14 Sim. 125). 

SIMONY. — 1. Simony is tiie corrupt presentation 
of any one to an ecclesiastical benefice for money, 
gift, or reward. 2. Siinony is committed by the 
presentation of a person to a benefice for money, even 
if the patron be not privy to the, contract. 8. A 
contract to procure a presentation in consideration of 
a marriage is simoniacal, unless the contract be 
independent and without consideration. 4. A con- 
tract to pay an annuity to the widow of the last 
incumbent is not simoniacal ; so likewise not to be 
absent from the living. 

TENAliTT AT SUFFERANCE.— 1. A tenancy 
at sufferance is where a person has held by lawM 
titki and continues the possession after his tide is 



determined, without either the agreement or the 
disagrement of the person then entitied to it (F. Bk. 
184; Morley's Watit. Cony. 28, note). 2. A tenant 
at sufferance cannot exist as against the Crown; the 
party is a mere mtruder. 8. A tenant at will, on the 
determination of the will, becomes a tenant at 
sufferance. 4. A tenant at sufferance canHot convey, 
assign, or demise, his estate, except so as V> bind 
himself. 5. A tenant at sufferance cannot take a 
release from his landlord — t. s. not a technical release 
to enlarge his estate ; but the deed may operate as a 
grant 6. The doctrine of iton advene possession is 
abolished; 7. A tenant at sufferance may grant 
copyholds. 8. A tenant at sufierance is not entiUed 
to emblements. 9. A tenant, at sufferance is not 
liable to rent, until demand of possession or notice to 
quit. 10.^ A tenant at sufferance is, after giving or 
receiving notice, liable to double value or rent (F. 
Bk. 184). 11. A tenant at. sufferance becomes a 
tenant at will if the owner assents to his possession. 

TENANT AT WILL.— 1. A tenancy at wiU is 
such an estate in land as is determinable at the will 
either of the landlord or the tenant. . 2. It may be 
created either by express words or by implication. 
3. A vendor in possession after a conveyance is not a 
tenant at wiU. 4. A tenant at vnll, in the absence 
of a contract tiiat he shall hold rent free, must pay 
compensation for the use and occupation, unless the 
occupation has not been beneficial. 5. A purchaser 
let into posession is not liable for use and occupa- 
tion where the vendor fiuls to make a titie, except 
for occupation after the contract, is at an end. 6. 
The estate of a tenant at will may be determined by 
either party, and on the part of the lessor by his 
entry, by express notice to quit, by feoffment with 
livery of seisin, b^ an agreement to sell to the 
tenant (but not by an ordinary conveyance until 
notice), by a vesting order on the insolvency of the 
lessor with notice. 7. So, by the acts of the lessor 
on the land inconsistent with the tenancy, as cutting 
trees, putting in cattie, cutting drains, making a 
lease ; but not if such acts were consistent with the 
tenancy. 8. The estate of the tenant at will will be 
determined by tiie death of the lessor or lessee ; but 
not by the marriage of the female lessor, nor by the 
death of her husband, nor by the death of one of two 
lessors or lessees. 9. The estate of the tenant at 
will may be detennined by himself by notice, or by 
acts inconsistent with the tenancy. 10. When the 
estate of the tenant at will determines he becomes a 
trespasser or tenant at sufferance. 11. Specific 
performance for a tenancy at will is not enforced in 
equity. 12. The tenant at will is not liable for 
repairs, nor for permissive waste, but he is liable for 
active or voluntary waste. 

TENANTS IN COMMON.— 1. TenanU in com- 
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mon take by purchase. 2. Tenants in common hold 
by several titles, or by one title and several rights. 
8. There is no siirviyorship between tenants in com- 
mon. 4. The wife of a tenant in common is entitled 
to dower. A partition may be effected voluntarily, 
or by compulsory proceedings in equity. 5. In a 
deed a tenancy in common will be created by a limi- 
tation to two or. more persons equally to be divided 
between them, or without words of division when 
the estates are given to persons in different capacities, 
as to two bishops and their successor?, or two par- 
sons and their successors, or to a parson and his suc- 
cessors and a layman and his heirs, or a bishop and 
his successors and the same bishop and his heirs, or 
to a king^and to a subject and their heirs (F. Bk. 52), 
or if the crown descend to one of two joint tenants, 
or if there be a conveyance to two persons, as to one 
moiety to one and his heirs, as to the other-moiety to 
the other and his heirs, or if a person conveys a 
moiety of £is lands to another. 6. Lessee for the 
life of onQ joint tenant, and the other joint tenants 
hold as tenants in common. 7. The lessees 
of two joint tenants hold as tenants in common. 
8. The alienee of a parcener and the other par- 
cener hold as tenants in common. 9. In a 
wiU a tenancy in common will be created by 
words of division, as where the property is "to 
be divided" or ** equally divided,** or is to be 
distributed in "joint and equal proportions,** or is 
givctn "to and amqngst*^ persons "equallyf* or 
" share and share alike," or "in equal moieties,** or 
" amongst ** pr . " between " them " respectively,'*' or 
" to each *' of several persons, or to " eaieh of their 
respective heirs.** 10. Subsequent words may con- 
vert a joint tenancy into a tenancy in common, as by 
a power to raise " in part of the share ** of one of 
the JMurties. 11. So a tenancy in common by sub- 
sequent words may be converted into ajoint tenanqr, 
as by a gift over to take effect after the decease of 
the survivor of several persons ; but the intention 
must be clear. 12. A tenancy in' oommon.may be 
created with benefit of survivorship (Doe v. Abey, 
1 M. & Selw. 428). 

TENANTS IN TAIL.— TenanU in tail are not 
bound to keep down the interest on a mortgage. 

TENANT IN ^AIL AFTER POSSIBILITY 
OF ISSUE EXTINCT.— 1. This estate arises on 
the death of one of two tenants in special tail without 
issue, or on the death of issue in the life of the sur- 
vivor. 2. The estate of a tenant in tail after pos- 
sibility, &c., arises by operation of law, not by an 
act or limitation of the parties. 8. The divorce of 
special tenants in tail makes them joint tenants for 
life. 4. The incidents of the estate of tenant in tail 
after possibility, &c., are, as to quantity^ the same as 
that of tenant for life ; .but its qualitieB and privi- 



leges are different. 5. A tenant in tail after pos- 
sibility, &c., may commit waste, as in cutting 
timber, and he has a property in the timber. 6. 
The privileges of a tenant in tail after possibility, 
&c., are in req>ect of the privity of his estate, and 
will not pass to his assignee, who is a mere tenant 
for life. 7. The Fines aad Recoveries Act does not 
extend to the tenant in tail after possibility of issue 
extinct. 

TENANT POUR AUTRE VIE.— 1. This is the 
lowest estate of freehold. 2. There was a general 
occupancy even at common law on the death of the 
tenant ponr autre vie^ or his grantee. 8. There is no 
general occupancy against the sovereign. 4. There 
is a spedal occupancy on the death of a tenant 
pour autre vie, when the estate is linuted to his 
heirs, or his executors or administrators. 5. The 
heir of the tenant pour autre vie took as special 
occupant where the limitation over was to the heirs, 
executors, and administrators. 6. There .is no 
general occupancy of a rent, but there might be a 
special occupancy of a rent in the heir, but not, it 
seems, in the executors or admimstrators, though 
named. 7. An estate pour autre vie is devisable and 
is assets for debts, and distributable as personal 
estate, and a rentchaige |>ottr autre vie goes to the 
personal representatives. 8. The estate of a tenant 
pour autre vie may be limited by way of remainder. 
9. A remainderman takes as a special occupant. 10. 
A tenant pour autre vie may take as quaei tenant in 
tail, and has an absolute interest on the birth of 
issue. 11. A tenant pour autre' vie may bar the 
remainder over by an ordinary assurance, or by a 
renewal of A lease for lives, or by the assignment of 
a mortgage, or by a new charge, or by the creation 
of a new equity of redemption ; but not by if ere 
concurrence in the transfer of a mortgage, nor by a 
mere will. 12. The concurrence of the tenant for 
life is requisite (o bar subsequent limitations. 18. 
The tenant pour autre vie can bar his own isuse 
without the concurrence of the tenant for life. 14. 
There is no general occupancy of copyholds, but 
there may be a special occupancy. 15. Where 
there is no special occupant of copyholds pour autre 
vie they go to the personal representatives. 16^ It 
seems that a general occupancy may exist in the 
interval between the death of the tenant pour autre 
vie and the taking out of administration. 17. There 
is no curtesy of the estate of a tenant i^our autre vie. 

TENANT FOR LIFE.— 1. Tenants for life may 
sell and convey the fee of lands required by railway 
companies, and may by order of Chancery convey the 
fee for payment of the te9tator*s debts. 2. Tenant 
for life has a power to charge the inheritance with 
money for draining and permanent improvements. 
8. Tenant for life is not ordinarily entitled to 
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compensation for improyements. 4. Tenant for life 
18 bound to keep down, out of income, the interest 
on a mortgage, though he has an absolute power of 
appointment, and though the charge be made by 
will, and the debts be by simple contract. 6. Tenant 
for life is bound to keep down the interest only of 
the value of the redeemable annuity, and to pay off 
the arrears out of the increased income. 6. A 
mortgagee purchasing a life interest is bound to' 
•apply the surplus rents in the payment of the 
interest. 7. A tenant for life paying interest beyond 
the rents will have a charge on the inheritance. 8. 
The tenant for life is not liable to the arrears of 
interest of the previous tenant for life. 9. Husband 
and wife are not bound to keep down interest on the 
inheritance of the wife. 10. The tenant for life is 
entitled to the interest of surplus on the sale of the 
mortgaged estates. 11. The tenant for life may 
redeem the estate, or must contribute on a redemp- 
tion by the remainderman. 

TENANT FROM TEAR TO TEAR.— 1. The 
estate of a tenant from year to year arises by contract, 
express or implied, and is implied on the payment of 
a yearly rent, or on a general letting, or on payment 
of rent where a person is in possession under a void 
contract for a purchase or lease. 2. An implication 
of such a tenancy arises in the case of a corporation. 
8. No implication of such a tenancy arises if the 
rent be not paid with reference to a year or some 
aliquot part of a year, or if there be an express 
intention to create a tenancy at will. 4. The impli- 
cation may be repelled by showing circumstances 
under which the rent was paid. 5. The estate of a 
tenant from year to year is assignable by deed. 6. 
Equity will not enforce specific performance of an 
agreement for a tenancy from year to year. 7. The 
estftte of a teiiant from year to year may be deter- 
mined by the determination of the interest of the 
lessor, as where tenant for life, but the tenant may 
now hold on till the end of the current year of his 
currency. 8. A tenancy from year to year is not 
determined by the death of the tenant, as his interest 
vests in his representatives. 9. Such a tenancy may 
be surrendered by express ifurrender by deed, by 
surrender by operation of law, but not by a mere 
agreement for a new lease. 10. So it may. be 
determined by notice to quit, 11. A notice to quit 
in the alternative is bad. 12. A notice to quit, if 
signed by one of several joint tenants, is good, 13. 
A notice given by an unauthorised agent may be 
adopted. 14. A mere permission to the tenant to 
stay for a limited time is not a waiver of a notice to 

quit. _ 

TENANTS BY ENTIRETIES. — 1. Husband 
and wife take as tenants by entireties where an estate 
is conveyed or devised to them for and during 



coverture f and' each is seised per tout, and the survivor 
takes the whole. 2. The husband without the 
concurrence of, the wife can convey his own interest 
only.. 3. On a conveyance or devise to a husband 
and wife and a third party, the husband and wife 
togeth'er take only a moiety, so likewise where a 
bequest to the husband and wife and a third party as 
joint tenants, or as tenants in common. 4. A con- 
veyance or devise to a man and woman who after- 
wards marry, does not make them tenants by 
entireties. 

TITLE-DEEDS.— 1. The tenant for life is, in 
general,' entitled to the custody of the title-deeds. 2. 
A contingent remainderman is not entitled to the 
inspection of the title-deeds. 3. The remainderman 
may keep the title-deeds, if they are delivered to 
him by - the . absolute owner. 4. The Court of 
Chancery will not interfere ^dth the possession of 
the title-deeds without good reason. 6. The vested 
remainderman, or his assignee, may obtain an inspec- 
tion of the title-deeds, unless the purpose, of the 
production is shown to be improper, or there is a 
reasonable cause of litigation between the parties. 6. 
A tenant in tail is entitled to the title-deeds. 

TREASON.— 1. The wife of a person attainted 
for treason loses her dower.. 2. The husband, after 
issue bom, does not lose his curtesy if his wife com- 
mit treason ; otherwise, if the issue be bom after 
the attainder of the wife. 

TRUSTEE.— 1. The widow of a tmstee is not in 
equity entitled to dower out of the trust estate. . 

TRUSTS.— 1. There cannot be a use upon a use. 
2. Trasts descend like legal estates. 3. The trusts of 
leaseholds devolve on the personal representatives. 
4/ Trasts are assignable in equity^ 5. Though 
there is curtesy, there was no dower of trasts under 
the old law, but there is under the new law. 6. 
Declarations or creations of trasts, by the Statute of 
Frauds, must be in writing, except in the case of 
personalty. 7. There is no form required for the 
declaration or creation of trusts. 8. A requestor 
recommendation is sufficient to create a trast. 9. 
Resulting and constructive trusts are -exempted from 
the Statute of Frauds. 

USES. — 1. Persons might, prior to the Statute of 
Wills, have devised property through the medium of 
uses. 2. In order to raise uses, before statute 27 Hen. 
8, c. 10, there were necessSry, Ist, a person seised to 
uses; 2nd, a person capable of receiving or taking; 
3rd, an express declaration or consideration for raising 
(the uses resulted where there was no declaration or 
consideration) ; 4th, hereditaments from which uses 
could arise (they did not arise from personal heredita- 
ments nor mere rights, as rights of way or common). 
8. There wore many statutes passed respecting uses 
previous to the statute of 27 Hen. 8,"c. 10. 4. The 
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gtatute 27 Hen. 8,o. 10, cilled the Statute of Uses, was 
passed for the purpose of destroying uses ; by the 
operation of this statute the use b j(nned to the pos- 
session. 5. Parol evidence may be employed to rebut 
resulting uses. 6. There must be hereditamento in 
esse to raise uses not being copyholds. 7. The 
feoffee or grantee must have a seisin commensurate 
with the use. 8. There must be an actual convey- 
ance to raise uses; a mere executory covenant or 
contract requires a tother conveyance to raise the 
uses. .9. By the operation of the statute the seisin 
is joined to the use. 10. The estate is not liable to 
escheat, forfeiture, dower, or curtesy, on account of 
the rdeasee to uses ; but the estate of a eettms que 
use is liable to those incidents. 11. Limitations to 
uses are construed as similar limitations at common 
law. 12. Uses limited by wa^* of remainder must 
take effect on the regular determination of the 
particular estate. 18. By means of uses, a person 
may convey to himself^ or to himself and another, or 
to his wife, or to joint tenanto at different times, or 
an estate of fieehold to commence ihjiuuro. 14. So 
an estate may be limited after a fee simple by 
shifting use. 16. ShiiUng uses cannot be barred, 
and are, therefore, confined within the limita of the 
rule against perpetuities, ezoepi wlien the limitations 
over are after an estate iaiL 1(1. Particular estates 
may be made to end before the period of their 
natural determination. 17. An appointment under 
a power operates as a dedaratton of uses without 
transmutation of possession^ and as if the appointment 
were inserted in the instrument cres,ting the power. 
18. So, conveyances to uses may operate without trans- 
mutation of possession (as covenant to stand seised, an 
appomtment under a power, and a bargain and sale), 
or, with transmutation of possession (as feofiVnent, 
grant, and lease and release : the lease being now 
unnecessary). 19. A dedaration of uses might for- 
merly have been by parol, but since the Statute cf 
Frauds, it must be by writing. 20. Instrumento not 
operating by way of transmutation of possession are 
mere declarations of uses. 21. Uses may be declared 
in instrumento operating by transmutation of posses-' 
sion, either by the same or by a distinct instrument. 

22. Copyholds are not within the Statute of Uses. 

23. Leaseholds and other chattels are not transferable 
^der the Statute of Uses ; two deeds are, therefore, 
said to be necesaiy on the appointment of a new 
trustee of leaseholds (but see 4 L. C. pp. 1, 2). 

VESTING OP DEVISES OF KEAL ES- 
TATE. — 1. Where a gift is vested it becomes trans- 
missible to the representatires of the devisee, and is 
not amenable to the rule against perpetuities ;, it is 
other^se in the case of contingent gifts. 2. The 
cqurte are in favour of construing gifts to be vested. 
8. Vestmg will not take place where a devise is 



expressly made contingent on 'the happening of a 
certain event, though the consequences may he 
absurd, or though the testator may have supposed 
he could only make a contingent devise, but the 
oourto will lean towards a different construction. 4. 
A gift once vested will not be divested unless the 
event upon which it is given over happens precisely. 
5. A contingency upon which a limited interest is 
dependent is extended to a subsequent limitation, 
unless confined to a prior estate, or the subsequent 
limitations are not connected with it 6. The period 
of vesting b not postponed by words of futurity 
applicable to the period of ei\joyment. 7. Vesting 
takes place where a devise to a person is preceded 
by a prior life interest, or under a limitation in 
de&ult of issue or sons, though there may have 
been issue or sons who died, or under a limitation 
over on the second marriage of a widow, to whom a 
life interest is given to be vested. 8. Vesting does 
not take place if the property be given to a person 
'^ if ** or " when ^ he attains a particular age , though 
it is otherwise if a particular interest be given to 
another person in the meantime (Boraston's Case, 
8 Co. Bep. 21 ; Goodtitle v. Whitby, 1 Burr. 228). 

9, The words *' from and after** are eonstrued in the 
same manner as ''when,*' though the gift over 
apparently depends on a prior estate taking effect. 

10. Vesting does not take place immediately where 
there is a dedaraticm that the devisee is to take a 
vested interest ^ a particular time, nor (of course) 
if he is not to take it until a particular time, nor 
where the description of the devisee makes the given 
age part of the description, although there may be a 
dause for maintenance. 

VESTING OF LEGACIES NOT CHABGED 
ON LAND.— 1. The vesting of legacies payable 
out of personal estate only depends upon the rules 
of the ecclesiastical courts borrowed from the Boman 
law. 2. Vestmg takes place, according to the firsf 
general rule, when a legacy given generally is. to 
be paid or payable at a certain age, or where there 
is a direction to distribute. 8. Vesting does not 
take place, according to the second general rule, 
when a legacy is bequeated " at *' t#enty-one, unless 
the legatee be then alive, or 'Vif** or ^'when** a 
person attains that age, but both roles yield to a 
clear contrary intention. 4. As to the first rule, 
there is an exception where the testator clearly 
intended the vesting to be postponed to the time of 
payment, or until his debto ar^ paid, asseto realised, 
or lands sold or purchased, but the intention must 
be clearly expressed to take the case out of the rule* 
5. Another exception to the first rule is where the 
legacy is to be paid upon an uncertain event, 6. As 
to the second rule, an exception takes place where 
the intermediate interest is given to the legatee, or 



Nov. 1. 1858.J 



THE LAW CHBOKICLB. 



166 



it it directed to be applied for his benefit, even 
where the interest is only given for a part of the 
intervening period ; bat the exception is not applic- 
able unless the whole amount of interest be given, or 
if maintenance only be given, though equal to the 
whole amount of interest, unless the mterest itsdf 
be given for maintenance, or be givto in the same 
words as the capital, and the intention must be clear 
that the gift ofinterest is not contmgent. 7. Vesting 
takes place if the ftiture gift is postponed only to let 
in lome other interest, although there is no gift 
except in the direction to pay, or to pay and divide. 
8. Vesting is favoured when the fund is severed 
immediately from the general estate for the benefit 
of the legatee. 9. The presumption of vesting, 
from a gift ofinterest^ fails where the legacy is given 
over on the death of the legatee before a particular 
period. 10. Vesting takes place where the testator 
directs the *^ legacy *' to vest at a particular period. 

11. The word '* vest'^ is sometimes used in ihfi, sense 
of ''indefeasible'' (Taylor v. Fiobisher, 16 Jur. 283). 

12. Vesting, if clear, is not rendered contingent by 
subsequent doubtful expressions. 13. Vesting does 
not immediately take place where the attainment of 
a particular age is part of the description of the 
objects ; otherwise, if the contingency be not con- 
tained in the bequest itself, or if being so, the 
bequest is to a class when and as they attain a 
particular age. 

VESTING OP LEGACIES PAYABLE OUT 
OF REALTY ONLY.— 1. In such cases, vesting, asm 
general rule, does not take place where the time is 
annexed to the substance or payment of the l«^gacy, 
but sinks into the land when the legatee dies before 
the time arrives, and the rule is applicable to legacies 
given to strangers as well as to children for portions. 
2. The exception to the rule is where payment is 
postponed for the convenience of the ettatCy and where 
the testator directs that the legacy shall vest on his 
death. 

VESTING OP LEGACIES CHARGED ON 
A MIXED FUND OF REAL AND PERSONAL 
ESTATE. — ^1. As fiu- as the personal estote extends 
. to pay such legacies, the vesting is governed by the 
rules applicable to personal estate. 2. So far as the 
real estate extends, the vesting is governed by the 
rules api>licable to real estate. 

WASTE. — 1. The owners of inheritance are not 
liable to waste. 2< Persons with Umited interests 
are liable for waste, except the tenant in tail after 
poisibili^ of i«sQe extinct. 8. Tenants for life by 
creation or operation of law are liable ibr waste, and 
so is a lessee for years. 4. Actual or voluntary 
waste is an act of commission, as in pulling down 
fixtures, cutting down timber trees or fences, opening 
new pits or mines (unless previously opened, or at 



least, Bomethmg beyond a mere preparation fas 
opening). 6. ioi old vein may be pursued by new 
pits or shafts without it being waste. 6. The con- 
version of arable into wood, or i conveno is waste; 
so by ploughing ancient meadows, and a custom 
eannnOt be pleaded. 7. It is not waste as between 
the tenant for life and remainde«niBn, if the pasture 
has been made since the commencement of the lease. 
8. Ploughing up a warren by prescription is waste ; 
otherwise if it be not a legal warren. 9. Permissive 
waste is an act of omission, as in not domg proper 
repairs. 10. Leaving the land uncultivated is not 
waste. 11. It is doubtftd if an action can be main- 
tained at law for permissive waste. 12. Waste is 
not maintainable against a tenant from year to year, 
even with a covenant to repair and leave in repair. 
43. Equity will not interfere in cases of waste by a 
tenant for life having the legal estate. U. Things 
severed by tempest, or by .a trespasser, belong to 
the first owner of the inheritance, though there be 
an intervening estate of tenant for life without 
impeachment of waste. 15. In order to prevent 
timber from decaying, the Court of Chiancery will 
order it to be cut on the application of the tenant 
fi>r life, and the tenant for life will have interest of 
proceeds for his life. 16. Tunber cut by the prior 
tenant belongs to the owner of the inheritance. 17. 
The danse usually annexed in settlements to the 
estate of tenant for life, ** without impeachment of 
waste *Vmay be restricted, or be made subordinate 
to the power of the trustees to fell timber (see as to 
equitable waste, ante^ p. 40), 



NOTICES OP NEW BOOKS. 
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The Law relating to the PubUc HedWi and Local 
Government^ in relation to Sanitary and other matters^ 
together with ihe PubUc Health Aet^ 1848, the Local 
Oovemment Act^ 1858, and the other Incorporated 
ActM, . By WnxiAM CumcxNOHAH Glen, of the 
Middle Temple, Barrister-at-Law, and of the 
Poor Law Board. 12s. London: Butterworths. 
We have before drawn attention to the late act 
respecting the Local Government of Towns and 
Populous Districts, and have indicated its importance, 
and we have now to introduce to the reader a work 
which comprises not only the' provisions of that 
statute, but also of all the cognate statutes, particu- 
larly of the Public Health Act, 1848, of which the 
recent act is an amendment and an extension. The 
aim of the work is to furnish to those engaged in the 
administration of the law, and in the advancement of 
sanitary refiirm, a practically useful treatise or 
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Exposition of tbe laws relating to Public HeaUh and 
Local Sd/'Govemmeni^ as they exist on the statute 
book, and aa they are expounded in the courts of 
law. The«work is divided into three parts: tbe 
first part treats of tbe formation of the districts of 
the local boards, the constitution of those boards, 
their election and general powers ; the second part 
of tbjeik' powers as to sanitary matters and local self- 
government ; uid the third part, of their powers aa 
to rating, raising money on mortgage of the rates, 
purchase of lands, audit of accounts, contracts, 
arbitration, legal proceedings, bye-laws, and other 
miscellaneous subjects. The work concludes with 
the Public Health Act, 1848, the Local Government 
Act, 1858, and the other acts incorporated with those 
acts. 

Many ot our readers will, perhaps, be unable to 
form any definite notion from the above general 
statement of the various topics treated of in Mr. 
Glen*s work, and we will, therefore, fhrnisb a state- 
ment of the titles of the various chapters of his work, 
in addition to which the Public Health Act, 1848, 
and the Local Grovemment Act of last session are 
given in extensof and there is also an appendix con- 
taining (1), the incorporated clauses of the Markets 
and Furs Clauses Act, 1847, (2) the Towns Im- 
provement Clauses Act, 1847, and (8) 'the Towns 
Police Chmses Act, 1847; also the Public Health 
Supplemental Acts from the 12 & 13 Vic. c. 94, and 
ending 21 Vic. e. 10 (being seventeen 8tatutes)« and 
to this is added the minute of information lately 
issued by the Secretary of State as to the Local 
Government Act. The following are the titles of 
the chapters, many of which are subdivided into 
sections : — 

Formation of Districts — Constitution of Jjocal 
Boards — Qualification of Members of Local Boards 
— ^Disqualification of Members of Local Boards — 
Division of Districts into Wards — ^Election of Local 
Boards— Continuance in Office of Local Boards — 
Provisional Orders of Secretary of State — Proceed- 
ings of Local Boards — Appointment of Officers by 
Local Boards— Power of Local Boards— 'Manage- 
ment of Streets— Highways — Regulation of Buildings 
— Water Supply — Public Baths and Wash-houses, 
and Public Bathing — Common Lodging Houses — 
Establishment of Markets — Slaughter Houses — 
Inspection of Places for Sale of Butchers Meat— 
OfTcnsive Trades — ^Prevention of Smoke — Obstruc- 
tions and Nuisances in Streets — Extinguishing Fires 
— Places of Public Resort— Hackney Carriages — 
Burial of the Dead — Saving Clauses — ^Rating powers 
generally — Private Improvement Expenses — ^Water 
Rates — ^Mortgage of Rates — Purchase of Lands — 
Audit of Accounts — Contracts — Arbitration — Legal 
Proceedings— Bye-laws— Miscellaneous Provisions. 



It will thus be seen how numerous and practically 
important are the various matters noticed by Mr. 
Glen, and it now only remains to furnish an extract 
from the work, so as to enable the reader to judge of 
the mode in which it has been composed. We 
select the latter portion of Chap. 9, treating of ^^ Legal 
Proceedings,** as most convenient for our pur- 
poses: — 

'* Appeal to Quarter Sessions— 11 ^ 12 Fie. c. 68, *. 
185. — ^Any person who shall think himself aggrieved 
by. any rate made under the act, or by any order, 
conviction, judgment, or determination or other act 
of any justice or justices, in any case in which the 
penalty imposed or the sum adjudged exceeds the 
sum of 20s., may appeal to the Court of General or 
Quarter Sessions holden next after the making of the 
rate objected to, or accrual of the cause of complaint. 
The appellant, however, cannot be heard in support 
of the appeal unless within fourteen days after the 
making and publication of the rate appealed against, 
or accrual of the cause of eraapkint, he give to the 
Local Board, or justice or justices by whose act he 
may think himself aggrieved, notice in writing 
stating his intention to appeal, together with a 
statement in writing of the grounds of appeal The 
court, upon hearing and finally determining the 
matter of the appeal, may, according to its discretion, 
award such costs to the party appealing or appealed 
against as they may think proper, and its determina- 
tion is to be condusive and binding on all persons. 
On the hearing of the appeal, no grounds of appeal 
can be gone into or entertained other than those set 
forth in the statements of the grounds of appeal. 

'' 11 ^ 12 Vic. c. 68 s. 2.— For the purposes of the 
act 'the Court of General or Quarter Sessions* 
means such court having jurisdiction over the whole 
or any part of the district or place in which the 
matter requiring the cognixance of the court arises. 
An application was made to the .court for a pro- 
hibition to issue to a court of quarter sessions, who 
quashed an order under sec. 108, for payment of 
rates, with costs to be paid by the Local Board, on 
the ground that the appeal to the Quarter Sessions 
did not lie, because it contained an express M^judi- 
cation that the appellant was liable to the rate 
(which was disputed). The court, however, refused 
the application on the ground that the matter was not 
free from doubt; and semble; that the 'sum 
acyudged * in sec. 135, means the sum in respect of 
which the adjudication is made; and therefore 
that the order of justices was a matter or thing done 
by them in which the sum adjudged exceeded 20s. 
within the meaning of the section (Ricardo app. 
Maidenhead Local Board of Ilealtli resp., 2 H. & N. 
257 ; 26 L. J. R. (x. a.) M. C. 73). 

'* Power o/aessions iqwn appeals against rates — 1 1 j- 12 
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Vie, e. 63, «» 186.— The Court of General or Quarter 
SesrioDfl upon appeals against rates have the same 
power to amend or quash any rate or assessment, 
and to award costs between the parties to the appeal, 
as in the case of appeals with respect to poor rates ; 
andithe costs awarded by the court may be recovered 
in the same manner as costs awarded upon the 
appeals against poor-rates. But notwithstanding 
the quashing of any rate appealed against, all moneys 
charged by such rate, if the court before whom the 
appeal is heard think fit so to order, are to be levied 
as if no appeal had been made, and, when paid, are 
to be 'taken as payment on account of the next 
eifectiye rate. 

" No rate or proceeding to he quashed for want of 
form, Sre.—n ir 12 Vie. c. 63, #. 137.— In respect of 
any of the foregoing matters, it is further provided 
that no rate, nor any proceeding touching the 
conviction of any offender against the act, nor fay 
order, award, or other matter or thing made, done, 
or transacted in or relating to the execution of the 
act, can be vacated, quashed, or set aside for want 
of form, or be removed or removeaUe hj certiorari 
of other writ or process into any of the superior 
courts. But nevertheless the court quashed a 
oonviedon on certiorari in a case where a justice had 
acted without jurisdiction in convicting under an 
illegal byelaw made by a local board of health (Reg. 
T. Wood, 5 E. & B. 49). So also a case granted at 
sessions, on confirming an appeal against a rate, 
cannot be removed by certiorari, unless some want 
of jurisdiction exists to prevent thie application of 
this section* Section 35 is also a bar to sdth removal, 
as it makes the determination of the quarter sessions 
on an appeal conclusive and binding (Beg. v. 
Fielding, 17 J. P. 348). 

^^Proceedings in case o/ non^corparate districts — 1 1 ^ 
12 Vic, e, 63, #. 138 — Actions, ^., in name of clerk — 
11 j- 12 Vic. c. 63, s. 138— Jforfe of describing 
property of Local Board— 11 ^-12 Vic. c. 63; s. 138 
'-^Actions, jv., not to a6ate— 11 fl* 12 Vic. c. 63, s. 
138^— C/erfc to be reimbursed ejcpenses — 11 jr 12 Vic. 
c. 63, s. 138. — ^In a corporate district, in which the 
local board of health consists of the body corporate 
of the iK)rough, the local board will sue and be tiued 
in their corporate name.; but in non-corporate 
districts the local board are be sue and be sued in 
the name of their clerk for the time being for or 
concerning any contract, matter, or thing relating to 
any property, works, or things vested or to become 
vested in them, or relating to any matter or thing 
entered into or done, or intended to be entered into 
or done hf them. In any action of ejectment 
brought or prosecuted by a non-corporate local 
board it will be sufficient to lay the demise in the 
name of their clerk, and in proceedings by or on the 



part of the board against any person for stealing o 
wilfblly iiyuring or otherwise improperly dealing 
with property, works, or things belonging to them 
or under their management, it will be sufficient to 
state generally that the property or thing in respect 
of whiiih the proceeding is instituted is the property 
of the clerk of the board, and all legal proceedings 
by, on the part of, or against the local board, under 
the act, may be preferred, instituted, and carried on 
in his name; but no proceedings -shall abate or be 
discontinued by his death, resignation, or removal, 
or by reason of any change or vacancy in the local 
board by death, resignation, or otherwise. The 
clerk in whose name any action or suit, complaint, 
information, or proceeding, may be brought or 
defended is to be iUlly reimbursed, out of the general 
district rates,, all costs, charges, damages, and 
expenses he may become liable to pay by reason of 
his name being used in the proceedings. There is 
no direction in the li & 12 Yic. c. 63, that the local 
board shall be a bodjr corporate, or that they shall 
use' a common seal, and the above-mentioned 
direction is inconsistent with their being b body 
corporate. Therefore, upon a petition presented 
by the local board of health for payment out 
of court of 'dividends upon a sum of money 
paid in by a railway company, it was h^d. that 
the local board of health was not a body corporate 
under the 11 & 12 Vie c. 63, and that they must sue 
in the name of their clerk as directed by s. 138 (ex- 
parte Llanelly Board of Health, 22 h. J. B. (sr. 8.) 
Ch. 419; 17 Jur. 107), as they could not sue' or 
present a petition as a corporate body. Petitions to 
a court of ^uity may be presented in the name of 
their clerk, and moneys may be paid - to their 
treasurer by order of the court 

'' Persons acting in- execution of acts indemnified — 11 
j- 12 Vic. 4:. 63 s. 140.— No matter or thing done or. 
contract entered into by the local board, nor. any 
matter ct thing done by any superintending inspector 
or any member of the local board, or by the officer 
of health, clerk, surveyor, inspector of nuisances, .or 
other officer or person whomspever acting under 
their direction, shsdl, if the matter of thing were done 
(Mr the contract were entered into bond fide for the 
purpose of executing the acts, subject them or any of 
them personally to any. action, liability, claim, or 
demand; and any expense incurred by any local* 
board, member, officer or health, clerk, surveyor, 
inspector of nuisances, or other offi6er or person so 
acting, is to be repaid out of the general district 
rates. 

"11 a- 12 Vic. c. 112, s. 128.— As regards this 
provision it may be mentioned that a similar provision 
was contained in the Metropolitan Commissioners of 
Sewers Act, and that it was held that the effect of it 
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was to absolve fh>m personal liability to anaetton 
persons who hondjide do some act under the direction 
of the commitsioners, which, bat for that danse, 
would subject them to an action (Ward t. Lee, 26 L. 
J. R. (N. 8.) Q. B. 142). 

^^ Notice of oceiofi— 11 j- 12 Vic. <?. 68, #.189— 
Limitation of. actions— 11 (f 12 Vie. c. 68, «. 139— 
Venue— 'II j- 12 Vic. e. 63, «• 189— G^OMroZ isni^— 
11 j- 12 Vic. c. 63, s. 139— Tender of amende, jv— 
11 j- 12 Vic. c. 63, e. 189— Afoncy- may he paid into 
courf— 11 ^ 12 Ftc. c. 68, «. 189.— No writ or 
process is to be sued out against or served upon 
way superintending inspector, or any officer or 
person acting in his aid, nor against the local board, 
or any member thereof, or the officer of health, 
clerk, surveyor, inspector of nuisances, or other 
officer or person acting under the direction of the 
local board, for anything done or intended to be 
done under the provisions of the act, until the 
expiration of one month next after notice in writing 
dearly and explicily stating the cause of action 
(which is in accordance with the 6 & 6 Yic c. 97, 
i. 4), and the name and place of abode of the 
Intended plamtiff, and of his attorney or agent in 
the cause. Uponthe trial of any action so brought, 
the plaintiff is not permitted to go into evidence of 
any cause of action which is not stated in the notice ; 
and unless such notice be proved the jury shall find 
for the defendant ; and every action must be brought 
or 'commenced ' within six months next after the 
accrual of the catlse of action, and not afterwards, 
and must be laid and tried in the county or place 
where the cause of action occurred; but this latter 
must be read as subject to the power of the court to 
change the venue, for the common law power of the 
court or a judge to change the venue in an action is 
not taken away. The meaning of the provision 
that the action shall be laid and tried in the county 
or place where the cause of action occurred is that 
the plaintiff in the usual course of proceeding shall 
not be at liberty to lay the venue elsewhere 
than where the cause of action arose, unless the 
court shall otherwise order (Itching Bridge Com- 
pany V. Southampton L. B. H., 27 L. J. R. 
0^, 8.) Q. B. 128; 8 Jur. (w. 8.) 1261). The 
defendant is a^ liberty to plead the general issue, 
and to give the Public Health and Local Grovemment 
Acts and all spedal matter in evidence thereunder ; 
but any person to whom notice of action is g;iven may 
tender amends to the plaintiff, his attorney or agent, 
at any time within one month after service of the 
notice, and in case it be not accepted may plead such 
tender in bar, and (by leave of the court) with the 
general issue or other plea or pleas. If upon issue 
joined upon any plea pleaded to the whole action the 
jury find generally for the defendant, or if the 



plaintiff be non-suited or diseontinu^, or If judgment 
be given for the defendant, then the defendant is 
entitled to full costs, and to have judgment accord- 
ingly ; in case however amends be not tendered, or in 
case the amends tendered be insuffident, the defen- 
dant may, by leave of the court, at any time before 
trial, pay into court, under plea, such sum of money 
as he may think proper, and (by the like leave) nuy 
plead the general issue or other plea or pleaa. It is 
enacted by the 6 & 6 Vie. c 97, s. 4, that in all casea 
where notice of action is required, such notice shap 
be given one calendar month at least before aijy 
action shall be commenced. By sec 5 it is alio 
enacted that the period within which any action may 
be brought for anything done under tiie authority 
or in pursuance of any public local and person^ 
or lood and persond act shall be two years, 
and in case of continuing damage, then within 
one year after such damage shdl have ceased. 
So much of any dause in any sndi act, whereby 
any party or parties are entitled or peiiidtted to 
plead the generd issue only, and to give any 
spiedd matter in evidence without specially pleading 
the same, was repeded by the 6 & 6 Yic c 97, s. 8. 
With regard to proceedings against justioes far aefi 
done by them in the exeeation of tiieur office, see 
Jervib*li Act, 11 & 12 Vk. e. 44. The notice of 
action above spedfled, has reference to a lorf or 
quaei iort committed In-tfie hond JIde exerctse of the 
powers conferred by the act; and it Jias ht&k held 
not to be i^iplicable to a contiaet for the execution 
of works (Davies V. Swansea, Mayos, kc of; 
8 W. H. & G. 808; 22 L. J. R. (k. a.) Exch. 297). 
The contract must, however, be in req»ect of the 
woi^ to be done, for though -a person employing a 
contractor to do a thing which is lawftil in itsdf ia 
not responsible for the negligence, or misconduet of 
the contractor or his' servants in executing the 
matter of the contract, yet if the thmg. itself ia 
wnmgfiil, the employer is responsible fbr the wrong 
so done by the contractor pr his servants, and ia 
liable to third persons who sustain damage f^m the 
doing of that wrong. Therefore if a person employ 
another to break up a street or to do a certain work, 
having no authority to cause the street to be broken 
up, or the work to be dozie, and damage thereby 
accrue, the employer is liable, and is not exempted 
firom his liability merdy because there was a contract 
between him and the person immediately causing the 
work to be done (Ellis v. Sheffield Gas Consumera' 
Compsny, 2 £. & B. 767). Further, a munidpal 
corporation authorised by statute to cany on gas- 
works to light the town, and employing workmen to 
lay down gas-pipes in the borough, are bound to 
make compensation for an ii^juiy arising from the 
negligence of their servants employed in laying 
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down the gas-pipefl (Scott y. Manchester Mayor of, 
&c., 1 H.&N. 59 ; affirmedinExch. Chamb. 2 H. S^K. 
204; 26 L. J. B. (n. s.) Exch. 406). It has also 
been held that a person who had contracted with 
a local board of health for the diggmg of wells for 
the better supply of water, the work to be done to 
the satisfaction of the local board or their surveyor, 
and the digging to be entirely under the direction of 
their surveyer, was a person 'acting under the 
direction of the local board,* within the meaning 
of the above provision; and in an action for an 
iajory caused by th^ works being left without 
sufficient light, that the action was in respect of 
something * done or intended to be done, .under the 
provisions of the act,* aud therefore that the 
defendant was entitled to notice of action (Newton 
V. Ellis, 5£. & B. 115; 2i L. J. &. (sr. 8.) Q. B. 
837). 

»• Jbrrn of eonvietion-^ll j« 12 Vic. e. 63, #. 130— 
The justices before whom any person is convicted of 
any offence against the provisions of the acts may 
cause the conviction to be drawn up according to 
the form and directions in the schedule (E.) or to 
the like effect, and any conviction so drawn up is 
to be valid and effectual to all intents and purposes." 

There can be no doubt, from the methodical and 
perspicuous manner in which Mr. Glen has per- 
formed his task, that his book will be in much 
request, and be a standard one upon the im- 
portant matters comprLed tlierein, and, indeed, 
we do not see how those who are called up to 
consider the provisbns of many statutes noticed in 
the work can dispense with it. 

Bbistowb*8 Local Govebnmsmt. 

The Local Government Act, 1858, 21 ^ 22 Ftc. c. 98, 
wUh Notes ; an Appendix of Cases decided upon the 
PuhUc HeaUh Act, 1848; and a Copious Index. 
By 8. B. Bristowx, Esq., Bairister-at-Law. 
2s. 6d. London : Butterworths. 
The fact of another work, comprising the Local 
Government Act, 1858, being issued shows the im- 
portance attached to that act in the opinion of per- 
sons competent to judge. The work of Mr. Bristowe 
is on a different plan fh>m that of Mr. Glen, inas- 
much as it gives the provisions of the statute in ex^ 
tensoy and in the same order as they appear on the 
statute roll, without any. attempt to dassify and 
arrange them as done by Mr. Glen. There are 
some persons who may prefer this mode of editing a 
statute (and certainly Uiere are not wanting many 
successfiil instances), and to such the work of Mr. 
Bristowe can be recommended, as each sectioxi of 
the act is furnished with very useful and practical 
notes, which cannot fiul to be acceptable, and, in 



addition,, there is a vexy copious index, rendering 
the very complex provisions of the iftatnte easily 
accessible. 



Glen'8 Nui8ange8 akd Dzskasss. 

The Law relating to the Bfimoval of Ntdsaneee 
injurious to Healthy and to (he Prevention ofEpi' 
demic, Endemicy and Contagious Diseases^ with (he 
StaiutMy including the Public Health Act, 1858. 
By William CuMKiNaHAM GLBN,«of the Middle 
Temple, Barrister-at-Law, and of the Poor Law 
Board. 5s. London: Butterworths. 

So many subjects which formerly ware left to ihe 
common law are now made the subject of legislative 
enactments, that it is impossible for the busy practi- 
tioner to keep au courant with the new law unless 
furnished with some wori^ by a competent person, 
pointing out the scope and provisions of the .new 
statutes. Just now the Legislature is active in 
sanitary matters, and has applied itself to enforce 
the removal of nuisances and prevent the spread of 
contagious diseases. The last session gave birth to 
a new act respecting the public health, and this has 
afforded Mr. Glen an opportunity for bringing out a 
new edition (for such we presume it is, though not 
so stated on the title-page) of a work which has had 
a rather extensive sale. The author states that 
the work is designed for the use of Local Boards of 
Health, and other local authorities, in the right 
execution of the powers conferred upon them by the 
statutes for the conservation of public health. It 
contains a fVilL exposition of the law as it exists on 
this important subject, with the provisions with 
respect to the protection of the public health from 
epidemic, endemic, and contagious diseases, and the 
Public Health Act, 1858. The wori^ is small both 
in bulk and price, and in four chapters, treats of— 1, 
The Constitution and Powers of Local Authority ; 
2, The Removal of Nuisances^ 3, Procedure under 
the Act ; 4, Prevention of Epidemic, Endemic, or 
Contagious Diseases. To these are added the provi- 
sions in fbll of the 18 & 19 Vic. s. 121, being the 
Nuisances Benyoval and Diseases Prevention Acts 
Amendment' Act; the 18 & 19 Yic. c. 116, for the 
better prevention 6f diseases ; and the 21 & 22 Vic. 
0. 97, vesting in the Privy Council certain powers 
for the protection of the Public Health. There is 
also an appendix containing portions of various 
statutes necessary to be consulted^ with the instruc- 
tions issued by the proper authorities. 

We will give an extract fhmi section 5 of Chap. 2, 
which treats of the ^^ Power of local authority to make 
new sewers :^^ — 

" New sewers^ 18 j- 19 Vic. c. 121, *. 22-^Power 
of entry upon premises to make new sewers. — ^Whenever 
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any ditch, gutter, drain, dr watercourse used, or 
partly used, for ihe conveyance of any water, filth, 
sewage, or other matter from any house, building, or 
premises, is a nuisance within the meanuigf of the 
act, and cannot, in the opinion of the local authority, 
be rendered innocuous, without the laying down of 
a sewer, or of some other structure along the same 
or part thereof, or instead thereof, the local autho- 
rity are required to lay down such sewer or other 
structure, and.to keep tlie same in good and service- 
able repair. To enable them to do so they are de- 
clared to have the same powers as to enteriitg lands, 
and to be entitled to recover the same penalties in 
ease of interference as aie contained in the 67th and 
68lh sections of the Highway Act, 5 & 6 Will. 4, 
q. 60. The local authority are further author- 
ised and empowered to assess every house,, 
building, or premises .then or at any time thereafter 
using the said ditch, gutter, drain, watercoiurse, 
sewer, or other structure, to such payment, either 
immediate or annual, or distributed over a term of 
years, as they shall think just and reasonable; and 
after fourteen days* notice at the least left on the 
premises so assessed, they may levy and Collect the 
sum and sums so assesscKl in the same manner, and 
with the same remedies in case of default in payment, 
as highway rates are leviable and collectable, and 
inih the same right and power of appeal against the 
amount of such assessment reserved to the person or 
persons so assessed as is given against any rate made 
for the repwr of the highways. The provisions 
contained in this section are deemed to be part of 
the law relating to highways in England. Where, 
however, any part of the ditch, gutter, drain, or 
watercourse shaJl be within the jurisdiction of dif- 
ferent local authorities, this enactment is to apply to 
each local authority only as to so much of the works, 
and the expenses thereof, as is included within the 
respective j urisdiction of that authority. The assess- 
ment to be made under this section shall In no case 
exceed a shilling in the pound on the assessment to 
the highway rate, if any. Apparently this provision is 
compulsory upon the local authority ; but, neverthe- 
less, it could har^y have been intended that no dis- 
cretion was to be permitted to them in the exercise 
of the powers given to them by the act, when the 
owners or other persons interested in the property 
are willing themselves to do the works without the 
intervention of the local authority. However, before 
proceeding to exercise the powers conferred upon 
them by this provision, it should be ascertained in 
the manner already indicated whether a nuisance 
exists within the meaning of the act. They 
should then, by a resolution entered on the minutes 
of their proceedings, formally resolve that the ditch, 
gutter; &C-) cannot in their opmion be rendered in- 



nocuous without the laying down a itewer or some 
other structural work. The 67th and 68th sections 
of the 5 Sc 6 Will. 4, c. 50, may here be quoted. 
The 67th section is nearly the same-as the 21st sec- 
tion of tlie 18 & 19 Vic. c. 121, and is as follows : 
* And be it fiurther enacted, that the said surveyor, 
district surveyor, or assistant surveyor, shall have 
power to make, scour,, cleanse, and keep open all 
ditches, gutters, drams, or watercourses, and also 
{o make and lay such trunks, tunnels, plats, or 
bridges, as he shall deem necessary, hi and through 
any lauds or grounds aborning or lying near to any 
highway, upon pajring the owner or occupier of such 
lands or grounds, provided they are not waste or 
common, for the damages which he shall sustain 
thereby, to be settled and paid in such manner as 
the damages for getting materials in inclosed lands 
or grounds are herein directed to be settled ai|d paid.' 
By sec. 68 it is enacted, * that if any owner, occupier, or 
other person shall alter, obstruct, or in any manner . 
interfere with any such ditches, gutters, drains, or 
watercourses, tmnks, tunnels, plats, or bridges, 
i^r they shall have been made by or taken 
under the charge of such surreyor or district 
surveyor, and without his authority or consent, 
such owner, occupieir, or other person shall be 
liable to reimburse all charges and expenses which 
may be occasioned by reinstating and making 
good the work so altered, obstructed, or interfered 
with, and shall also forfeit any sum. not exceeding' 
three times the amount of such charges and ex- 
penses.* The application of sec. 67, above quoted, 
to the new sewer or other structural work is this : 
that the local authority may, within tl^eir own 
jurisdiction, do that which is authorised by the 
section to be done in respect of ditches, &c., under 
the Highway Act ; and of sec. 68, is to make any 
owner, occupier, or other person who shall alter, 
&c., any sewer laid down by the local authority, . 
liable to reimburse all charges and expenses which 
may be occasioned to the local authority, by rein- 
stating and making good the work so altered. Sec. 

^^ Assessment to defray cost of new sewers — 18 j* 19 
Vic' c, 121, s. 22. — The local authority are em- 
powered to assess every house, building, or premises, 
*then or at any time thereafter* using the ditch, 
&c., to such payment * either immediate or annual, 
or distributed over a term of years, as they may 
think just and reasonable.* At the time of m^kinjy 
the assessment only existing houses, buildings, or 
premises are to be assessed; the benefit derived 
from the works is solely the benefit of existing 
houses,' which, as they enjoy the benefit^ ought to 
pay for it. If at a subsequent period other houses 
should be built and use the ditch, they may be 
included, in a subsequent rate, but the original 
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U8e88xnent will not be bad for omitting to assess in 
respect of houses which do not and neven may exist. 
Then the rate or assessment will not be bad because 
the local authority may, when they made the assess- 
ment, also have resolved that the persons chargeable 
to the rate might compound by making at once a 
payment equal to the amount of four annual pay- 
ments (exp. Local Authority of Homsey, 20 J. P 
692). Then the houses assessed must be within the 
jurisdiction of the local authority, for the statute 
gives no power to assess property in another parish, 
even though the particular works executed by a 
local authority under this provision improve pro- 
perty which is situated' in such other parish ; and 
primd /acie^ any authority conferred on a board 
acting within local limits is only to be exercised 
within those limits (Homsey y. Middlesex, JJ., 
22 J. P. 83). The following are the facts of that 
case : — The drainage of two houses in the parish of 
St. Pancras was carried by a covered drain into an 
open ditch in the parish of Homsey. This ditch 
being a nuisance^ was made into a covered sewer by 
the local authority of Homsey, under the Nuisances 
Bemoval Act, 18^5 ; and they, under sec. 22 of that 
act assessed, amongst others, two houses in St. 
Pancras parish as using the drain or structure so 
made. It was also considered doubtful whether 
the two houses used the structure within the 
meaning of sec. 22, as they derived no benefit from 
the covering of the ditch, which was no nuisance 
to them when open (S. C. nom. Reg. v. Warner, 
6 El. & Bl. 895; 27 L. J. R., N. S., M. C. U4). 
The section enables the local authority to impose 
the assessment on 'the house, buildiug, or pre- 
mises,* but does not indicate whether the owner 
or the occupier is the person liable to pay the assess- 
ment. In the Homsey case above mentioned the 
occupier was also the owner of the house, so that 
the question did not arise in that case; but as the 
assessment is made liable to the incidents of a high- 
way rate, in respect of its levy and collection, and 
as that rate is chargeable only upon the occupier of 
the premises, it would seem tiiat the occupier is the 
proper person to be assessed. In the Homsey case 
an objection was taken that the assessment was not 
allowed by the justices and published in the same 
manner as a highway rate ; but as, notwithstanding 
that objection, the rule was made absolute to the 
justices to levy the rate, it would seem that such 
allowance ^nd publication is not necessary to give 
validity to the assessment. As regards the enforce- 
ment of a highway rate, see the 5 & 6 Will. 4, c. 50, 
8. 34, and 12 & 13 Vic. c. 14 ; also the 13 k 14 Vic. 
c. 99, as to the assessment of the owners of tene- 
pients, the yearly rateable value whereof does not 
exceed £6, in lieu of the occupiers of such tene- 



ments i and as regards the right of appeal against 
the amount of the assessment, see the 5 & 6 Will. 4, 
c. 50, s. 105, under which the appeal lies to the 
justices at the next or general quarter sessions, pro- 
vided notice in writing, and a statement of the 
grounds of appeal have been given by the person 
aggrieved to the surveyor of the highways (in this 
instance it is presumed to the local authority) within 
fourteen days after the rate shall have been made. 

'* Limitation of amount of asseiwment, — The assess- 
ment is in no case to exceed a shilling in the £1 on 
the assessment to the highway rate, if any ; so that 
if there be no highway rate it would seem that the 
amount of the assessment is not restricted to one 
shilling in the £1. As regards the provision of 
drains, &c., in a district under a local board of health, 
see the 11 & 12 Vic. c. 63, s. 54, in the Appendix of 
Statutes. 

'* Concurrent jurisdiction of parish officers in certain 
cases-— li j- 12 Vic. c. 63, s, 50.— The church- 
wardens and overseers of the poor of parishes not 
under a local board of health, and containing less 
than two thousand inhabitants, have in certain cases 
concurrent jurisdiction with the local authority under 
this act in respect of drainage, and they may also 
cause a well to be dug, or pump provided for the 
public use of the inhabitants of such parish (see tne 
11 k 12 Vic. c. 63, s. 50, in the Appendix of 
Sututes.'* 

To all professional men concerned in the adminis- 
tration of the laws relating to the removal of 
nuisances and t^e preservation of the Public Health, 
this little work of Mr. Glen will be found very 
useful, and as we know of no other work on the 
same matters, we might, with tmth, say that it is 
indispensable to them. 



SUMMARY OF DECISIONS. 

EQUITY AND CONVEYANCING. 

CHARGING ORDER.— Assignment of stock in 
cottf/— 1 j* 2 Vic. c. 110, s. li— Priority— Watts v. 
Porter. — We have before frequently called attention 
to the case of Watts v. Porter, and in the following 
case V. C. Wood, after stating the principle to be 
that after the charging order had been obtained, 
the judgment debtor should not be entitled to deal 
with the property any fiirther, said that his own 
opinion coincided mth that of Erie, J., in Watts v. 
Forter (6 £11. k Bl. 743), as opposed to the judg- 
ment of the other judges of the Court of Queen's 
Bench. The judgment of Erie, J., 6 EU. & BL 
758, &c., contained the following :— ^' The debtor^s 
interest only is charged; for the condition in the 
statute for the charge is, that there should be stock 
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standing in the name of a trustee in trust for the 
debtor; now, if the debtor has already assigned the 
stock without notice to the trustee, it is not standmg 
in trust for him, but in trust for the assignee, &c.*' 
It appeared that A., in December, 1857, assigned by 
way of mortgage his interest in a sum of stock 
standing in court to B., who on the 16th of 
June, 1858, obtained a charging order upon the 
stock. On the 9th of June, 1858, C, who was 
entitled to a charge upon the stock under a decree, 
obtained a stop order nisi: Held, by V. C. Wood, 
that B. was entitled in priority to C, A. having 
assigned his interest in the fund previous to the stop 
order obtained by C, so that there was nothing at 
its date remaining the property of A., so as to be 
affected by it : his Honour following the judgment 
of Erie, J., in Watts v. Porter, S Ell. k Bl. 743. 
Scott y. Lord HasUngs, 6 Week. Rep. 862. 

MINES.^ Coit'hooh — ForfeUure.-^ln mines 
worked on the cost-book system, there is no custom 
to forfeit shares for non-payment of calls, without 
special stipulation. Assuming such a custom to 
exist, it must be strictly followed. A., B., and C. 
joined in a mining adventure on the cost-book prin- 
ciple, as recognised in Devonshire and Cornwall. A. 
fell into arrears with his calls. Notice was given 
him of* a meeting to declare his shares forfeited. 
The meeting was held, but, instead of his shares 
being declared forfeited, a resolution was passed 
granting him an extension of time, '' such extended 
time to cease on,** &c. No payment was made, and 
no further notice was given; but a fortnight after 
the extended time had expired the shares were de- 
clared forfeited : Held, that such declaration of for- 
feiture was invalid. Clarke and Chapman v. Hart^ 
27 Law Jonm. Rep. Ch. 615. 

MORTMAIN.— Devise to trustees of Penzance 
Public Library — Construction, — The following deci- 
sion that an institution called a public library is not 
to be regarded as being within the so-called Statute 
of Mortmain is one of much importance. It ap- 
peared that the Penzance Public Library was estab- 
lished and kept on foot by the subscriptions of cer- 
tain inhabitants of Penzance, for the purpose of pur- 
chasing and preserving books for the use of such 
subscribers. The subscribers were elected by ballot, 
and the management of the library conducted, ac- 
cording to certain printed rules, by officers chosen 
by the subscribers rfrom amongst themselves. The 
7th of these rules provided that strangers who had 
not resided in Penzance or its neighbourhood more 
than three months might (on the recommendation of 
a member, entered in a book called the Visitors' 
Book) have access to the libraxy, and the privilege 
of reading the books there for one month only. The 
27th rule provided, that the property in the books, 



and everything else belonging to the library, should 
be altogether vested in the officers for the time 
being, who should be trustees for the subscribers. 
Rule 29 provided, that the institution should not be 
broken up so long as ten members remained; but 
whenever the number should be reduced bdow ten, 
all donations should be returned to the donors, or 
their representatives, who might claim the same, and 
the remaining property be forthwith sold, and the 
{Proceeds appropriated to the foundation or support 
of some sdeutific institution jn the townof Penzance, 
to be determined by a minority of the remaining 
members : Held, that a devise of freeholds to the 
tnistees for the time bemg of the Penzance Publie 
Library, to hold to them and their successors for 
ever, for the use, benefit, maintenance, and support 
of the said library, was a legal and valid devise. 
Came v. L^mg^ 27 Law Joam. Rep. Ch. 589. 

POWER OP APPOINTMENT.— TFiff—Jfar- 
riage—1 WiU. 4 j- 1 Ttc. c. 26, *. 18.— The 1 Vic. 
c. 26, s. 18, enacts that every will made by a man 
or woman shall be revoked by his or her marriage ; 
then comes this exception : ** except a will made in 
exercise of a power of appointment, when the real or 
personal estate thereby appointed would not^ in 
de&ult of such appointment, pass to hu or her heir, 
customary heir, executor or administrator, or the 
person entitled as his or her next of kin under ike 
Statute of Distribtttions.^* In the following case it 
appeared that A. had under his marriage settlement 
in the event of his survivizig B. (his wife), a power 
of appointing by will amongst his children certain 
trust moneys, and in default of appointment the 
moneys were to be equally divided' amongst them. 
A. survives B., and by a will executed in 1847, he, 
being then a widower, amongst other things, 
directed the then unappointed portion of such 
moneys to be equally divided amongst his sons. 
A. in 1855 contracted a second marriage, and died 
in 1858, without having executed any subsequent 
will, or any further appointment of the trust 
moneys : Held, that the will of 1847, sd far as it 
was in execution of the power of appointment, was 
not revoked by A.'s second marriage, though the 
same persons would take (but not under the 
Statute of Distributions but) under (he settlement^ in 
default of appointment, as would have taken in case 
of an intestacy under the Statute of Distributions. 
^n the gooods of Sir Charles Augustus Fitzroy, Knt., 
6 Week. Rep. 863. 

PUBLIC COMPANY.— Misrepresentation — 
Directors — Contract uUra vires, — ^Though it is a rule 
that when a person makes a representation, upon the 
faith of which another acts, a court of equity will 
compel him to make the representation good, if it is 
possible for him so to do, yet the court cannot compel 
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% party tq do what is impofldble or illegal. A 
managing director of a company induced contractors 
to receive payment for work done in preference 
shares of £6 each, on which £B per share had been 
paid, upon an understanding wluch was confirmed 
by a resolution at a board meeting, that no more 
than £S per share would be called, and that they 
would indemnify them against further calls, and 
also accept a part of such shares at par in payment 
of calls, should any be made. The company did 
afterwards make a further call, but they reflised to 
abide by tl^e contract or the resolution, alleging that 
it was invalid. Upon a bill by the surriving con- 
tractor against the managing director and another to 
obtain a performance of the agreement : Held, upon 
demurrer, that the directors making the contract 
were not compellable to perform the agreement, or 
to make good the representations made, that they 
could not comply with any decree or order that 
might be made for the specific performance of the 
agreement, and that the remedy was at law in an 
action for damages. EUii y. Colman^ 27 Law Joum. 
Bep. Ch. 611. 

PUBLIC COMPANY.— Coii^«iwa«wn-m(mcyin- 
vaied in stock — Jurisdiction — Costs of appUctUion to 
trantfer compensatum-money, — ^The Court of Chancery 
has not jurisdiction to order the costs of an absolute 
transfer of stock to the party absolutely en- 
titled to land taken by the Bristol and Exeter Railway 
Act, for which the compensation-money had been 
invested in stock. Semhle, that the same rule would 
apply to other railway acts prior to the Lands 
Clauses Act, 1846. Ee Bristol and Exeter Eaihoay 
Act, 82 Law Tim. Rep. 85. 

•WILL. — Construction — Gift to parent for heneft of* 
ckUdren. — On a bequest upon trust for a married 
woman for her separate use for life, and then upon 
trust to pay the income to her husband for life, 
*' nevertheless to be by him applied for or towards 
the maintenance, education or benefit of the children :** 
Held, that the husband was entitled absolutely to 
the income for his life. Byne v. Blackburn, 6 Week. 
Bep. 861. 

XQUmr PRACTICE. 

PRODUCnON OP DOCUAiENTS-— ilfofwn 
5y one defendant for production of copy document 
obtained by plaintiff from other defendant. — ^A plain- 
tiff and one of the defendants in the suit had a com- 
mon interest as against another of the defendants. 
Upon motion by the defendant, who had such com- 
mon interest with the plaintiff, for production by 
him of a copy of a document which the plaintiff had 
obtained against the other defendant: Held, that 
the production of such a paper so obtained was pro- 
tected. Reynolds v. Godhe, 32 Law Tim. Rep. 85. 



COMMON LAW. 

ASSIGNAfENT OF. PERSONALTY.— 2>e*cn>. 
tion of chattels assigned-^Looms and things belonging 
thereto^BiU of sale and schedule.-^By an assignment 
of looms on certain premises, and " other effects and 
thmgs thereto belonging, more particularly set forth 
in the schedule," articles used therewith, they 
having baen upon the premises, were held to pass, 
although the looms only were mentioned in the 
schedule. Cort v. Sagar, 27 Law Joum. Rep. 878. 
* ATTORNEY AND SOLICITOR. -/fetat««r- 
Costs^Right to sue before termination of suit.---l£ si 
client repudiatta his retainer of an attorney to 
conduct a suit, the latter is entitled to bring an 
action for his costs without waiting for the final 
completion of the suit. Where a person lends his 
name as the next friend of an infant pUunttff, and for 
the purpose of complying with the rvdea of the Court 
of Chancery signs a retainer to an attorney to 
conduct the suit, although he does not further 
interfere in the matter, and the attorney receives 
his instructions fh)m third parties, the next firiend is 
liable on his retainer for the costs, unless he displaces 
his primd facie liability by dear proof that the 
attorney acted on the credit of other persons. 
Hawkes v. CottreU, 27 Law Joum. Rep. Ex. 869. 

BILL OF EXCHANGE.— iVb^wtf of Dishonour. 
— B.'s acceptance to Mr. J., £500, due 12th 
January, is unpaid; payment to Robarts k Co. ia 
requested before 4 o'clock :" Held, a sufficient 
notice of dishonour. Sokrte v. Palmer (2 CI. & F. 
98 ; S. C. 5 Bing. N. C. 191), commented upon. 
Paul V. Joel, 27 Law Joum. Rep. Ex. 380. 

CONTRACT.— 5ii& of good^Shipment at risk of 
vended—Property vesting^Loss of goods^Liability of 
vendee for price.-— K shipment of goods by the vendor 
with special indorsement of bill of lading transmitted 
to the vendee, vests the property in the latter, and 
renders him liable for the price. Brown v. J/arc, 
27 Law Joum. Rep. Ex. 872. 

EVIDENCE.— ^n/riet in books^Eefreshing the 
recollection of a witness— New trial—Mis-statement of 
the facts.— Wheih a book is put into the hands of a 
witness to refresh his recollection, and questions ai<^ 
asked upon it in cross-examiAation, the book is not 
thereby made evidence for the party producing it, 
though it may be so for the opposite party. If a 
judge mis-states the evidence in summing up a case, 
the party complaining should correct the mis-state- 
ment at the time, as a mistake in matter of fact, 
which is no ground for a new trial on the ground of 
mis-direction. Payne v. Ibbotson, 27 Law Joum. 
Rep. Ex. 841. 

HUSBAND AND WTF^-— Separation by mutual 
agreemefit— Adequacy of allowance— Husband's Ua- 
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hility for necessaries. — ^Where husband and wife 
separate by mutual consent, and an agreed allow- 
ance is paid to her, the husband will not be liable 
even for necessaries supplied to her without his 
knowledge, and the question of the adequacy of the 
allowance is not for the jury. It may be otherwise 
where the husband has turned his wife away or 
deserted her without just cause, and left her 
destitute ; in such cases there may be an authority 
implied from necessity, and so if an allowance, not 
agreed upon, is made, and is inadequate, or is not 
paid. But in all cases where the wife is living apart 
from the husband, it is for the plaintiff to show facts 
whence an authority to pledge his credit is to be 
inferred. Johnson y. Sumner, 27 Law Joum. Hep. 
Ex. 341. 

COMMON lAW PRACriOE. 

NEW TRIAL.— Misconduct of jury —Eating and 
drinking — Avoiding verdict. — ^Where the jury on a 
writ of inquiry^ after having retired, covertly pro- 
cured victuals and liquor, the court ordered a new 
trial, on the ground of misconduct on the part of 
the jury. Cooksey v. HayneSy 27 Law Joum. Hep. 
Ex. 871. 

SERVICE OP WRIT OF SUMMONS.— Com- 
mon Law Procedure .Act^ 1862, sec. 17— Order for 
leave to proceed where personal service cannot he 
effected. — ^To obtain an order under sec. 17 of the 
Common Law Procedure Act, 1852, for leave to 
proceed as if personal service of the writ of summons 
had been effected, it must be distinctly shown that 
the defendant is wilfully evading service ; and it is 
not enough to show that he is abroad, and that his 
address cannot be found. Hitchin v. Wilson, 27 Law 
Joum. Rep. C; P. 253. 

FBOBATE AND DIVORCE. 

COSTS. — 0/ wifo defonding suit for divorce when 
paid by the htisband. — ^In the Ecclesiastical Court the 
proctor of a wife defending a suit for divorce was 
always entitled to receive from the husband the 
reasonable costs of conducting her defence. In such 
a suit transferred to the Divorce Court an additional 
allegation on behalf of the wife was brought in after 
the evidence had been published, setting up condona- 
tion during the progress of the suit, but was not 
supported by the evidence. According to the 
practice of the Ecclesiastical Court, additional 
allegations, at that stage of the suit, were only 
permitted if verified by affidavit. In this case it was 
verified by the affidavit of the wife : Held, that as 
the proctor of the wife is bound to bring before the 
court any defence set up by her, and not plainly 
unfounded, he was entitled to receive the costs of 
this allegation from the husband. Wells r. Wells, 
27 Law Joum. Rep. P. & M. 95. 



JUDICIAL SEPARATION.— />e«r«ttm— 204-21 
Vic. c. 85. — ^To entitle a wife to a judicial separation, 
on the ground of desertion without cause for two 
years and upwards, the husband must have wilfully 
absented himself from her in spite of her wish. 
Thompson v. Thompson, 27 Law Joum. Rep. P. & M. 
65. 

JUDICIAL SEPARATION.— CondonaHon — 
Practice— Costs of a wifo siiceeeding in a suit by her 
for judicial separation. — Condonation is forgiveness 
of a conjugal offence on the full knowledge of all the 
circumstances. It is not a question of law, but of 
fact, depending on the circumstances of each par- 
ticular case. When the issue of condonation is to be 
tried before a jury, it is a question entirely for their 
determination. Peacock v. Peacock, -27 L. J. Rep. 
P. & M. 71. 

JUDICIAL SEPARATION.— Cruelty —Condo- 
nation — Revival of condoned cruelty by threats.—^ 
Where there have been acts of violence, followed by 
condonation, threats subsequentiy uttered constitute 
sufficient ground for a decree of judicial separation, 
if they are of such a nature and so expressed as to 
satisfy the court that further cohabitation would be 
attended with danger to the party threatened, but 
not otherwise. Bostock v. Bostock, 27 Law Joum. 
Rep. P. & M. 86. 

VROHKT'^.— Practice — Attachment for dis- 
obedience of subpoena to bring in will — Contentious 
business. — ^The court granted an order for an attach- 
ment against A. for disobedience of a subpoena to 
bring in a will, but directed that the attachment 
should lie in the registry for eight days afler notice 
to A. of its having issued, before proceedings should 
be taken to enforce it. The application for such* 
attachment is contentions business. Simmons ▼. 
Dean, 27 Law Joum. Jlep. P. & M. 103. 

PROOF OF WILL IN SOLEMN FORM.— 
Practice — Costs — Next-of-kin putting executor to proof 
of wiU when liable to costs— Pleading.— Next-of-lan 
has generally a right to call upon the executor to 
prove a will per testes, and to cross-examine the 
witnesses produced in support of it, without being 
subject to costs. If, however, he gives in a plea, 
and fails to prove it, he will be liable to costs fVom 
the date of the plea. Where pleadings contain irre- 
levant matter, application should be made at cham- 
bers to have it struck out. Farlar v. Farlar, 21 
Law Joum. Rep. P. & M. 103. 

WILL. — Revocation by tearing^Intention-^Act to 
carry into effect. — In order to revoke a will by 
tearing, it is not necessary to rend the will into 
more pieces than it originally consisted of> but it is 
sufficient, if the testator intended the tearing 
actually done of itself to work a revocation without 
any further act. There being satisfactory evidence 



Nov. 1, 1858.] 



THE LAW CHRONICLE. 



176 



that the paper had been duly executed, and no 
evidence sufficient to prove that by the partial 
tearing the testator had carried into effect the 
original intention he had had to revoke, the instru- 
ment was held entitled to probate. The facts were 
ar follows : — ^A., having previously expressed his 
intention' to inake a new will, and leave all his 
property to the principal legatee in the existing will, 
sent for the will and tore it almost in two, but was 
stopped by the exclamations of persons jn the room 
as to the danger of destroying the existing will 
before making another. A. let the will drop on the 
ground, but in a few minutes picked it up and 
refused to bum it ; it was replaced in his drawers 
upstairs ; and a few days afterwards, being about to 
sail for India, he burnt certain papers, but not the 
will, to which . his attention was directed } he 
afterwards showed a paper, which he called his will, 
to the principal legatee. He sailed for India, still 
expressing his intention of making a new will.' After 
his death the torn will Was found in the house in 
Wales, in which he had been staying. Elms y. 
Elm$^ 6 Week. Rep. 864. 

WILL. — Testamentary paper — Execution^^Dis- 
positive words following testator's signature, — A. pro- 
duced to B. a sheet of paper, having on the first 
side a formal heading and ending of a codicil, and 
asked B. to write a codicil for her. B., not having 
finished the dispositive part when he reached the 
formal ending, turned over the page und continued 
the seiitence, and other dispositive clauses on the 
second side. On motion for probate, on suggestion 
that the writing on the second side might be con- 
sidered 'M an interlineation, the court refused to 
decide such a question on motion, but said the 
parties might propound the paper if they thought 
fit. In the goods of Martha Peach, 6 Week. Rep. 
865. 

BANKRUPTCY. 

. AKBLANGEMENTS.—Application to adjudicate in 
hauknqttof pending a petition for arrangement by an 
arranging trader, — Where a trader petitions for 
arrangement with his creditors, and obtains, not only 
his ad interim xxtder for protection, but the consent at 
the first meeting of three-fifths in number -and value 
of his creditors to such composition as he may offer, 
the Com t of Bankruptcy will not permit a dissenting 
creditor to bring the case into bankruptcy until an 
opportunity is given at the last meeting of creditors 
of confirming what was done at the first. The 
arrangement clauses are open to fraud, and in no 
case will protection be granted until the property is 
given up to the official assignee. Me Scotts, 32 Law 
Tim. Rep. 42. 
BANKRUPT'S DISCHARGE OUT OF CUS- 



TODY.— TFAeit refused -- Detaining creditor's dtht 
incurred by fraud, — Where a bankrupt has traded 
and incurred debts under several names at a time 
when he is an uncertificated bankrupt under a 
different name, the Court bf Bankruptcy will not, 
under the 112th sec. of the Bankruptcy Act, 1849, 
interfere in ordering his discharge firom prison. 
Re Parker, 32 Law Tim. Rep. 41. 

CHOSES IN ACTION.— iVb^«—i4s»^Jiiiw«< /or 
value — Priority, — ^An assignment by the Commis- 
sioners in Bankruptcy, under the old law, of the 
choses in action of a bankrupt, is not equivalent to 
a reduction into possession, and such assignm.ent 
made without notice given to the trustees is not 
entided to priority over a subsequent assignment for 
value, of which notice is given. The issuing of the 
commission is not sufficient notice. Nor does the 
mere accidental knowledge of one of the trustees 
amount to notice — semhle. Re Bairns Trust, 27 Law 
Joum. Ch. 548. 

DISCHARGE OP BANKRUPT FROM PRI- 
SON. — Right of detaining creditor, who.' has not 
proved, to oppose, — An undertaking made by a 
creditor to prove his debt, and entered upon the 
proceedings, is equivalent to at least a claim, and 
where at the last examination a creditor was allowed 
to oppose the bankrupt's passing on condition of 
his giving siich an underti^ng, and he had not 
since proved his debt: Held, he could not be 
allowed to oppose the bankrupt's discharge out of 
custody. Re Johns, 32 Law Tim. Rep. 41. 

JOINT AND SEPARATE ADJUDICATION. 
— Annexation — 9Sth section of the Bankrupt Law 
Consolidation Act, — ^A commissioner had annexed a 
joint a^udication against two parties, to an earlier 
one against one of them, under the 98th section of 
the statute 12 & 18 Vic. c. 106 (the Bankrupt Law 
Consolidation Act), and, on appeal, the Lords 
Justices refused to interfere. Expai'te Green, 27 
Law Joum. Rep. Bank. 32. 

FATEl^lT.—SpeciJication^Disclaimer^ Whether a 
new cMm was set * tip — Evidence of infringement, — 
The plaintiff obtamed letters patent *^ for certain 
improvements in machinery or apparatus for pre- 
paring, slubbing, and roving cotton and other fibrous 
substances.*' In the specification he said: **I de- 
clare that the nature of my said invention, and the 
manner in which the same is to be performed, is 
.particularly described and ascertained in and by the 
drawings hereto antexed, and the following explana- 
tion thereof-^that is to say, my improvements in 
machinery or apparatus for preparing, slubbing, and 
roving cotton and other fibrous substances, apply 
solely to that part of such machinery called the 
flyer,' which is employed in connection with the 
spindle for the purpose of windiiig the sliver or 
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roying upon the bobbin,** Sec. '' My invention con- 
sists in the appfication of the principle of contrifugal 
force to the flyers employed in the aboTe-mentioned 
machinery,** &c. " In order more clearly to illus- 
trate my iuYention, and the method of carrying the 
same into practical effect, I' have attached to these 
presents a sheet of the drawings representing one 
mode of applying the same to a flyer as employed in 
an ordinary roving machine** (There was in the 
specification a full explanation of the drawings). 
*' The above apparatus represents one particular and 
practicable mode of applying my invention ; but I 
do not intend to confine myself to this particular 
method; but I claim as my invention the application 
of the law or principle of centrifufsil force to the 
particular or special purpose above set forth — ^that 
is, to flyers used in machineiy or apparatus for pre- 
paring, slubbing, and roving cotton and other fibrous 
materials, for the purpose of producing. a hard and 
evenly compressed bobbin.'* The plaintiff after- 
wards entered a disclaimer, in which he disclaimed 
^* all application of the law or principle of centri- 
fugal force as being part of my said invention, or as 
being comprised in my claim of invtotion contained 
in the said specification, except only the application 
of centrifligal force,. by means of a weight acting 
upon a presser, so as to cause it to press against a 
bobbin, as described in the said specification :** Held 
(afiirming the judgment of the Court of Queen's 
Bench), that nothing new was claimed by the dis- 
claimer, as it limited the claim to the particular 
application of the centrifbgal force described in the 
diagram, and explained in the specification, and, 
therefore, that there was a sufficient specification of 
the plaintiff's invention, and that the patent was 
good to that extent (a minority of the judges in the 
Exchequer Chamber diaaented). But a new trial 
was granted, on the ground that there was no evi- 
dence to go to the jury of an infringement of the 
plaintifi^s patent by the defendanU. Seed v. JSiygim^ 
82 Law Tim. Bep. 42. 



THE LEGISLATION OF THE PAST SESSION. 

The following is an extract firom the address of 
Mr. Becorder Warren to the grand jury at Hull, 
respecting the legislation of the last session, and 
which will keep our readers au couratU with the 
changes in the law, now so numerous. 

'' I pass over the important act remodelling the 
Scottish University system ; the Medical act estab- 
lishing a code of regulations for the great and noble 
profession of medicine and surgery^ having for its 
object, as the act recites, * to enable persons requir- 
ing medical lud to distinguish between qualified and 



unqualified persons, and establishing 'the General 
Council of Medical Education and B^^istration of 
the United Kingdom.* * Nor shaU I dwell on, but 
I cannot quite pass by, six short acts of great and 
permanent importance, of a political character, 
affecting' the constitution of the Legislature itself. 
The first of these is to prevent seats in the House of 
Commons remaining vacant during a whole recess, 
in the case of a member's having accepted office 
under the Crown, since a^ prorogation or ad^oum- 
ment of Parliament; when that is the case, the 
Speaker may issue his warrant fot a new election 
during the recess. A second totally abolishes the 
property qualification of members of Parliament. 
A third continues the Corrupt Practices Act of the 
year 1854 — ^varies the statutable definition of * can- 
didates,' and renders it lawful for them and their 
agents (appointed in writing) to provide conveyance 
for voters for the purpose of polling, but prohibits 
paying money or giving any valuable consideration 
to the voter for or in riespect of such travelling 
expenses. By this last, and one or two other pro- 
visions, it is sought to prevent bribery under colour 
of paying traveling expenses. A fourth abolishes 
the three oaths of all^^oe, supremacy, and abjur- 
ation ; substituting fpr them one short oath, con- 
taining so much only of the three as the Legislature 
has deemed it right to preserve. It also enables 
Jews to make declarations in certain cases, but ja 
expressly declared not to affect any of the proviaona 
of the Boman Catholic Belief Acts. A fiAh act 
enables either House of Parliament to pass, if they 
think fit, a resolution enabling a Jew to take the 
new oath, omitting the eondudin^^ words, ' And I 
make this declaratiouupon the true faith of a Chris- 
tian.' A sixth carries into effect one of the main 
provisions of a bill which I myself had introduced 
into tiie House during the last Parliament^ and have 
given notice of for the next session, enabling select 
committees of the House of Commons for the future 
to examine' witnesses on oath in matters relating to 
private bills — ^putting both Houses, as I have long 
contended they qnght to be, on the same footing in 
this particular. An excellent alteration in the 
municipal firanchise has been effected by an act, 
which in the case of owners of certain tenements bdng 
rated to the relief of the poor instead of the 
occupiers,' entities the latter to all municipal and 
franchise rights conferred by the great Municipal 
Corporation Act, 1835, exactiy as if they had been 
rated instead of the owner. Two other acts remedy 
defects existing in those which, in the preceding 
session, had established the new Probate and Divorce 
Courts^ The judge is armed with new powers, and 
various valuable improvements are effected in those 
most important statutes. Approaching subjects of 
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% social and sanitary nature, two acts vest in the 
Privy Council certain powers, especially in relation 
to public raceination. Another is entitled 'Hie 
Local GoTemment Act, 1868,' and its scope and 
object are sufficiently indicated by its name. Its 
great feature is the conferring on towns and populous 
districts in England the power of goyeming them- 
selyes in local sanitary matters, instead ot subjecting 
them to a sort of central despotisuL The act is, 
where not inconsistent with the Public Health Act, 
1848, to he construed with, and regarded as part of 
it, and may be wholly, or partially, adopted by 
existing local boards, or by owners and ratepayers — 
obsenre thia— if either classes of persons think 
pn^per to do so, in the exercise of powers conferred 
for that purpose, and guarded from abuse* by certain 
salutary proyisions, especially an appeal to the 
Secretary of State, who is also armed with proper 
powers of supervision. An act of immense import- 
ance, with reference to Ireland, has becomoTrl may 
almost say— of even tenfold greater importance than 
it is from its foreshadowing the speedy adoption of a 
similar act in this country. I allude to the statute 
constitnthig * The Landed Estates Court, Ireland,' 
a permanent tribunal established for facilitating the 
sale and transfer of land in Ireland, whether it shall 
be encumbered or not, and aiming that court with 
&r more extensive powers than those ei^'oyed by its 
bold predecessor, which had to deal with only 
encumbered estates. It ia difficult to exaggerate 
the niagnitnde of this great operation. An owner 
of land in fee in Ireland may now submit his title to 
the investigation of that court, which may give him 
a judicial declaration, conclusive ' and indefeasible 
against all' the world, of his having a good and 
sufficient title, for the purpose of dealing with the 
property as he may require. And, when it is sought 
to sell an estate, the yendor. or Uie vendee may, in 
like manner apply to the court for an indefeasible 
title and a statutable conveyance of it, and an order 
for specific performance of the contract at the instance 
of either party. This amounts, as affecting the 
legal profession, to a sort of icfvolution. It super- 
sedes the system of conveyancing; most seriously 
a£fectui|^the interests of practitioners, but conferring 
on the public such benefits as, I think ought to be 
extended to England, and will, doubtless, be so very 
shortly. The general administration of justice has 
been improved by several short, but by no means 
uniinportant acta. One of them gives the Courts of 
Chancery powers hitherto wielded by common law 
courts alone— enabling them even to award damages 
for the breach of any kind of contract, and to 
examine witnesses mod wee, on oath even before 
juries. As for the county courts, the inconvenient 
inequalities at present existing in the various 



districts can now, from time to time, be rectified 
by the Lord Chancellor, who can make corres- 
ponding changes in the position and duties of 
the judges, but without increasing them beyond 
the existing number of sixty. The juriscfic- 
tioA of these popular tribunals is^frirther extended 
for instance, to actions for damages sought to be ' 
recovered for pirating copyright in designs. Stipen- 
diary magistrates are now authorised to do all acts 
whi(}h yarions statutes empower the justices to do; 
but the act is expressly declared not to affect the 
jurisdiction of quarter or special sessions, or the 
granting and transfer of licences. As Ireland has been 
the sulgect of a very great legislative experiment — 
soon, as I take for granted, io be tried in England — 
in respect of property ; so Ireland has, during the 
iast session, received the benefits of reformatory' 
schools for juvenile ofltoders, previoMy conferred 
on the two sister kingdoms. Let all of us wish success 
to this important movement of a Christian philan- 
thropy. Some of you may recollect my briery 
explaining to yod'the nature of the Settled Estates 
Act, 1856. It has since been in full operation, and 
its provisions improved and extended by an act. of 
the laBt session. All persons interested, as either 
lords or tenants, in copyhold property, will be glad 
to hear that new assaults htfve been made on that 
antiquated, anomalous, and inconvenient tenure, 
before which it must, ere long, fidl altogether. Either 
the lord or the tenant may now compel enfiranchise- 
ment ; and the act conferring'this, among other boons, 
came into operation on the first day of the present 
month. Our commercial jurisprudence has been 
directly and considerably affected by four acta— at 
two of which I haye already glanced, at least in one 
aspect of them. By' one of these two acts, if you 
cross your cheque with two traverse lines, with the 
words 'and company,' or any abbreviation thereof, 
or if yon write across it a banker's name, jrou render 
that crossmg or writing an integral part of the ■ 
.instrument, materially affecting the position of 
drawers, holders, and bankers; and if any one 
obliterate, add to, or alter it, or ofPsr, ntter, disposei 
or put it off' with intent to defraud, he is declared 
guilty of felony, punishable with transportation ibr 
life. As to this last particular, however, the Legisla- 
ture appear to have forgotten that it had just e n acted, 
as I explained here last year, that 'no person should 
thereafter be sentenc^ to transportation.' The 
offender is, however, liable in the altematiye, to the 
punishment enacted for those guilty of forging bills 
of exchange. The other of the two acts in question 
also deals very severely with the ofltsnce of obtaining 
by any false pretence, with intent to defiraud, another 
person's signature to a bill or note, or valuable 
security. This is now a. misdemeanor punishable 
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with four years of penal servitude, or such other 
punishment, hj both fine and imprisonment, or hy 
either, as the court shall award. It would really 
seem, gentlemen, as if oar joint-stock company law 
were never to be deemed in a settled state, every 
sessipn seeing changes effected in the most 'elaborate 
acts of fbrmer sessions. By one just passed, a very 
material clause in one of the preceding sessions is 
repealed, and now joint stock banking companies may 
be formed on the principle of limited liability-^except 
so far as regards the issuing of bank notes. As to 
them, such joint stock banking companies continue 
subject to unlimited liability. A second act of last 
session relates to joint-stock companies, and amends 
two aimifef' ones which had been passed in the 
immediately prccedipg two years. I wish I had time 
to put yoQ in possession of the salutary changes, loudly 
called for, effected by this act, which ought to be 
familiar to every member of a mercantile community. 
It places the winding-up, whether voluntary or com- 
pulsory, of t&ese companies on a much better footing 
than befi>re. It enables the dourt— to use the very 
words of the.act— Tto have regard to the wishes of 
th^ minority, in number :and value, of the creditors.* 
The covrt has now greatly extended po ers for 
protecting, the property from beinfr ^uandered in 
reckless litigation; appointing additionialliquidators ; 
enforcing the payment of calls \)ycontributorie8 ; and 
the act 'enables the court, of its own motion, or at 
the instance of any person interested m the matter, 
to order the proseeutidn of either any present or any 
past director, manager^ public officer, or member of 
the compauy deemed julfdy liable to it. There yet 
remain to be glanced at, and only glanced at,, three 
valuable additions to our statute-book, and of general 
importance and interest. The first makes available 
evidence, in courts of justice, a great number of non- 
parochial registers of births, baptisms, and deaths, 
burials, and marriages, in the case of various great 
denominations of dissenters. The second is of a 
somewhat bold and novel nature, providing, before- 
hand, for the preservation of important but perishing 
evidence, in questions . of legitimacy— as to the * 
marriage of parents and other ancestors—and the 
right to be deemed natural-bom subjects. All these 
matters, of such moment to individuals and families, 
may now form the, subject of authoritative judicial 
declaration by the Court of Divorce and Matrimonial 
Causes, on. being duly applied to, and* subject to 
prescribed safeguards against .abuse. The last act 
amends the recent statute relating to firiendly 
societies in important particulars, and especially 
enacts that henceforth no money shall be paid by 
these societies* on the death of a child, vrithout the 
production of a certificate, signed by a qualified 
medical practitioner stating the prol)able cause of 
the death of the child.'' 



ANSWERS TO MOOT POINTS. 

No. ll.-^2>M<raff— ^fifeni^ 6y TVop-door 
(ante, p. ST.). 

In making a distress, care must be taken that the 
outer door be open at the* time when it is made, for 
in ibis case the maxim holds that every man*s house 
is his castle : bnt thte lord may open Uie outer door 
by thie usual means adopted by any person having 
access to the buildings— as by turning the key, lifting 
the latch, or by drawing back the boll (see Smith*s 
Landlord and Tenant) ; and, on the same principle, 
things which are in actual use are, while they so con- 
tinue, privileged firom being distrained. This b 
founded on reasons of public policy, for, were it 
otherwise, there might be great danger of a breach 
of the peace being occasioned by the attempt to take 
the chattel in actual use out of the possession of the 
person using it, or of breaking open outer doors in 
order to make a distress. ' I am really astonished that 
the mooter should have had any doubt oh the point ; 
the case seems so well decided. I am dearly of 
opinion that B. had a right to distrain by entering 
through the trap-door, and, even if B. could not have 
opened the trap-door by the usual means, I think he 
would be justified in breaking it open, for if th<B 
outer door is open, the inner doors may afterwards 
. be broken open (see Browning v. Davin, BulL N. P^ 
81). The ground of my opinion is founded on the 
case of Gould v. Bradstock, 4 Taunts 562, which 
bears a close analogy to the case supposed in the 
moot point. In that case, the tenant occupied a 
paper-mill, over which was a room .in which the 
lafidlord resided. It happened that the wheel of the 
mill rose higher than .the level of the floor of the 
upper apartment, and, in order to hide it from view, 
the landlord had placed boards over it, which were 
no part of the ceiling of the mill, but put entirely 
for his own convenience. . Having occasion to distrain, 
his bailiff took away these boards, and came down 
through the aperture left for the wheel in order to 
dfstrain : and it was held, that trespass would not lie 
against him for so doing. Lbx. 

No. 11. — Distress — Entering hy Trap-door 
(ante^ p. xiv.). 

In answer to ^* Commissioner,'* I am of opinion 
that the landlord (B.) can enter and distrain for the 
rent due — ^that is, supposing the trap-door referred 
to to be an *4nner door" (and which, from the 
question, I take to be the case), for the *^ outer door 
of a house can in no case, except under the directions 
of the statute 2 Geo. 2, c. 19, be bfoken open in 
order to make a distress ; but if the * outer door ' 
be open, the person distraining may justify breaking 
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open an inner door or lock to find any goods which 
are distrainable " (Brown v. Dann, Bull. N. P. 81). 
John W. S. Lavender. 

No, l2.^ArticUd Clerk-Serving Office^Void or 
Voidable (ante^ p. xiv.). 

Frazer'fl Case, I take it, is the one alluded to 
herein. There F., being an attorney, had taken as 
an articled clerk one S., a turnkey of the Queen*8 
Bench Prison, who was a person of full age, and still 
continued to act as turnkey. It did not appear that 
any premium had been g^ven, or that the roaster 
maintained the clerk (though the articles stipulated 
that he should), nor did the clerk officiate for F. 
- except in matters relating to the prison. It also 
appeared that F. had, since S.*8 articleship, become 
concerned in a great number of cases on behalf of 
the prisoners in the gaol. On the above circum- 
Btances being disclosed to the court, they were all of 
opinion that these articles were merely collusive ; 
that the whole was a contrivance between F. and S. 
to secure the business from the prisoners ; that the 
exercise of the office of a turnkey in a prison was 
both in itself, and also according to the intent and 
spirit of the act for regulating attorneys, a very im- 
proper education for the profession of an attorney, 
and they therefore ordered the articles to be can- 
celled (see Frazer's Case, Petersdorff *3 Abridgement, 
vol. 2, p. 508). Under the above circumstances, 
therefore, I am of opinion that (supposing the office 
of turnkey still to be exercised, by S.) the articles 
are, for the reason above assigned, vo|d ; but it has . 
been decided, thouirh J am unable to cite the case, 
that though the articles are void, the attorney is not 
punishable. Of course, if S. abandon the office of 
turnkey, this alters the case, and the articleship 
would be good. John W. S. Lavender. 

No. 13. — Master Assaulting Person Beating his 
Servant (aute, p. xiv.). 

A wile may justify an assault in defence of her 
husband — a servant may, in like manner, justify an 
assault in defence of his master ; but a master can- 
not Justify an assault in defence of his servant, for 
the master may have an actio., against the person 
who beats His servant, on the ground of loss of 
service, but the servant can have no such action 
against any one for beating his master (Leward and 
Wife V- Basely, Petersdorff's Abridgement, vol. 2, 
p. 376). In 2 Kol. Abr. 546 D., pi. 2, it is, indeed, 
stated that a master may justify a battery in defence 
of his sei-vant ; but in Bui. N. P. 18, the rule as 
stated in Inward v. Basely is adopted. 

John W. S. Lavendsr. 



No. 14.— iandtorcf and Tenant— Rtpairs^Rtcovering 
Excess {ante, p. xiv.). 
The lessee is bound to repair the premises imme- 
diately upon their becoming out of repair. A lessee 
covenanted to repair, and keep in repair, the pre- 
mises demised, and, for a breach, the lessor brought 
an action during the term of the lease. For the de- 
fendant, it was contended that no right of action 
vested in the plaintiff frtf/ure fA« expiration of the term, 
as the lessee might repair at any time during the 
term, and thus satisfy the covenant : but the court 
held, that as, by the terms of the covenant, the 
lessee was bound to keep the premises in repair, to 
keep them in repair he must have them in repair at 
all times during the term, and that if they were at 
any time out of repair, he was guilty of a breach of 
covenant, which was the proper subject of the action 
(Luxmore v. Robson, 1 Barn. & Aid. 584). Where, 
under a covenant by the lessee to expend a given 
sum in repairs, the lessee expends a greater sum than 
that which he stipulated to expend, he cannot 
compel repayment of. the excess. 

John W. S. Lavender. 

No. lb,— Landlord and Tenant— Improvements 
(ante, p. xiv.). 

There being no lease or agreement, it depends 
entirely on the custom of the country ; the general 
custom now prevailing in most parts of the country 
is, that the lessee, whether for a term of years, or 
at will, is entitled, at the expiration of his tenancy, 
to the com, planto, roots, and crops, sown or planted 
by him in the last year of his term, and which have 
not, at the period of his quitting the land, come to 
maturity. However, if no custom exist giving the 
tenant a right to the way-going crop, the landlord is 
entitled to it. The tenant claiming the way-going 
crops must in all cases make out and establish a 
custom in his favour. Sometimes the landlord or 
the incoming tenant has a right, sxid in some instances 
he is bound by custom to take the way-going crops, 
and also the straw and hay from the outgoing tenant 
at a valuation. Generally speaking, the outgoing 
tenant has no compensation for manure left on the 
premises, but the agreement or custom may be to the 
contrary (Addis. Contr^ 677 ; Caldecot v. Smythies, 
7 Car. & P4y. 808; Senior v. Armitage, Holt's 
N. P. C. 197 ; Hutton v. Warren, 1 Mee. & Wels. 
466 ; Addis. Contr. 678). S. W. T. 

No. 17. — Dcrisc— Fee or Tail (ante, p. xiv). 

The question in this case is, what is the proper 
construction to be put upon the word issue? In a 
will " issue " is prima facie a word of limitation, and 
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means heirs of the body, but it will bie construed a 
word of purchase, if it appear plainly that such a 
construction will better effectuate the testator^s 
intention (Doe v. Collis, 4 T. R. 294; Leet v. 
Mosley, 5 L. J., N. S., Ex. Eq. 78; Doe t. 
Rucastle, 19 L. J^ C. B. 100). Thus, in a devise to 
A. for life, with remainder to his issue, *^ issue'* 
takes its primd facie meaning of ^^ heirs of the body," 
and A. will have an gitate tail; but if there were, 
after the gift to the issue, superadded words of 
limitatbn, here the issue would take as purchasers 
in fee, beciuse otherwise the superadded words 
would have no effect, and it was the intention that 
they should have effect (Luddington t. Kime, 1 Ld. 
Ray. 203 ; Feame Cont. Rein. 152, 7th ed.). In 
the present case we do not meet with superadded 
words of limitation; but other words — ^viz., **and 
their assigns for ever.** Here is the difficulty : what 
effect is to be given to these words ? The testator, 
no doubl, . intended them to mean something, but 
then. the question is what? The effect given to such 
words, had they been used after a word of purchase, 
instead of being used after a word of so doubtfid a 
meaning as *^ issue,!* would, I think, have been to 
pass the fee, as in the case of a devise to A« ttid his 
assigns for ever; and, I think that, hereby niing 
them, the testator most plainly showed an intent 
that they should pass the fee. - If so, why should not 
they, being superadded to ^* issue,** bare the same 
effect as proper words of limitation ? And moreover, 
in what other manner can an effect be giv^ to the 
words *^nally between?** A devise of land 
equally between a number of persons is making 
them tenants in common. Here, then, the issue 
must take as tenants in common if the words 
t^ equally between ** are regarded. No doubt there 
are cases where toch words have been disregarded^ 
but then it was to give effect to the intention other- 
wise appearing; as in Dee v. Rucastle (ntprh). 
Testator devised land to S. for^life, remainder to his 
issue, if more than one equally amongst thenu 
•Unlets the word *^ issue** had been construed a 
word of limitation, the intention oould not have 
been effectuated, which was to have given to the 
issue more than estates for life, and this the words 
would not warrant, and to give it them as purchasers. 
And there have been many other similar cases. But 
what is the fact in this case ? Why, we find that 
not only did the testator intend the issue to take 
equally, and to have more than life estates, but also 
he has given us words which, without breaking any 
legal rule, we can so construe, and thus effectuate 
his intention. We have no need here to disregard 
the words ^^ equally between ** so as to give better 
effect to the intent, but by giving effect to them we 
actually accomplish what was intended — ^viz., to give 



the issue (u e., children) estate^ in fee as tenants in 
common. On the other hand, if .we constme 
*^ issue*' a word of limitation, we can pay no regard 
either to the words ** equally between** or '^and. 
their assigns for ever.** I think that A. takes a life 
estate, and that his children take in fee as tenants in 
common, with an executory devise over on default 
ofchildrenof A. 

Although I may have given my opinion on this 
point somewhat positively, yet I think that much 
might be said in favour of construing ^' issue** a 
word of limitotion ; and, its being altogetheria new 
case, mak^ me somewhat diffident; therefore, I 
should be glad to have something in reply from any 
correspondent, which may better serve to dear off 
any doubt upon the sulject Y. 

tlo. 16. — Charge on Lande (anU^ p. ziv). 

Upon the authority of Ramsay t. lliomgat 
18 L. J. Ch. 288, the yearly sum payable to A. is a 
rent-charge. Being a rent-charge, then, is it real 
or penonal estate ? With respect to rent-charges 
generally, they are classed amongst incorporeal here* 
ditaments real. They are also sulgect to dower and 
curtesy ; therefore they must be real estate, for it is 
only out of such that dower and eartei|y can. be 
claimed. If land be devised to a man and his aasigna 
for ever by will, it wiH give him the fee ; wherelbre 
A. would take an estate in fte in the lent-charge. 
Consequently,* his heir will be entitled to it, and not 
the executor. Y. 



NOnCi^S TO CORRESPONDENTS. 



' J. H.— Tlie last edition of '' Smith*s Manual *' ap- 
peared in 1856. We cannot say whether another is 
likely to appear soon. 

A SuBflCBiBBB.— To give Questions to the ''-li- 
brary ** would increase the expense, which would be 
oljected to. We think the headings in itaUcy which 
we now make as frequent as possible, will answer all 
the purposes of formal questions. When the volumes 
are complete we shall, if approved, be willing to 
issue questions eeparaUly. 

ALTBmATiON IN PuBUCATiOK. — ^Wc are obliged 
for several commimications, and they shall have con- 
sideration. We' are glad to perceive that most of 
them approve of the old octavo form of the '' I^aw 
Student,*' as being more convenient for binding. 
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COMMONnLACE BOOKS. 

(Continued f rem p. 145). 

We will prefaee our remArks apon the method of 
urrangmg a commonplace hook with an extract from 
Koger North's life of his brother, the Lord Keeper 
Gailford ^- 

** It was his Lordabip's constant practice to com- 
monplace as he read. He had no bad memory, bnt 
was diffident, and would not trust it. He acquired 
a Tery small bnt legible hand ; for, where contracting 
is the main business, it is not well to write, as the 
fashion now is, uncial or semi -uncial letters, to look 
like pigs' ribs. His writing in his commonplaces 
was not by way of index, but epitome, because, as 
he used to say, the looking over the commonplace 
book on any occasion, gave him a sort of surrey of 
what he had read about matters not then inquisited, 
which refreshed them somewhat in his memory: 
and that had not been obtained in the way of mere 
what and where, as the style of most indexes runs. 
When this manner of writing is comprehensive, or 
pregnant, it is called abridgment, of which there 
are divers large ones of the common law in print, as 
Fittherbert, Brook, Sec, and are like those the 
civilians call summists, which, with them are not 
allowed as authority. Certainly it is an error for a 
student to peruse such ; it being like reading over a 
dictionary, which never teaeheth a language. And, 
for that reason, Coke's comment upon Littleton 
ought not to be read by students, to whom it is, at 
least unprofitable ; for it is but a commonplace, and 
much more obscure than the bare text without it. 
And, to say truth, that text needs it not ; for it is 
so plain of itself that a comment, properly so called, 
doth but obscure it. In the disposition of the titles, 
he chose rather to take many than few, and thereby 
to become forced (as some have done) to make out 
the rest by subdivisions ; for it is easier to consult 
with many generals, to which the alphabet leans, 
than few with many subdivisions ; the' latter requires 
an exact skill in the method, which though well 
understood, is oflen forgot. And therein Mr. 
Keble's table to his statute book is faulty ; for if one 
would look for the title executors, he must go to 
title administrators, because the author thought fit 
to make that th? general title for all, or most, of 
testamentary matters. Were it not better to make 
executors, probate, devastavit, &c., titles, express? 
He made divers essays towards a commonplace book 
which did not succeed : but it purchased experience, 
at the expense of so much paper, before his method 
and way of writing was settled and obvious to him ^ 
and then he made a very good one, such as may be 
styled an abridgment, which now remains with the 



Right Honourable the Lord Ouilford. He used to 
say thai no writing, though in a commonplace 
however improper, was of any ill consequence ; for, 
by making^ searches difficult, the very going to 
several titles for .the same inquiry, refreshed the 
memoi^ of other things : and it was not at all amiss 
that commonplace sentences, as some may touch 
divers matters, should be' wrote* under as many 
titles. He used to say that the advantage of his 
conmionplace book was not as a parson's concordance, 
to help him to cases ; b^ut, when he remembered 
he had read of a case to help him t6 find it, and 
then his little note there brought into bis mind the 
agitation of the matter at large hi the book ; and 
for this reason a commonplace book is of little use 
to any but to him that made it. For the law -is 
inculcated by reading the long arguments to be 
found in the books, where reasons lure given pro and 
coit, and not by any extracts, however curiously 
made. And the great art of commonplacing lying 
in the judicious but very contracted note of the 
matter a stranger may pass it by« and not know 
whether it concerns his inquiry or not.'^ 

The chief difficulty is the arrangement of the 
titles, which in our printed digests are far too 
general and vague. The title '* Practice," for 
instance, comprises an infinity of matters which 
would be much more conveniently placed under 
particular heads, such as *^ Appearance," *' Writ of 
Summons," '^ Dedaratioii,'' &c. The consequence 
of these long headings is that the object sought for 
is sometimes as difficult to find as a needle in a 
bottle of hay. 

When the student has procured a blank paper 
bo6k of folio or quarto size and ruled a margin about 
an inch broad upon each page, he should write the 
titles in large text hand as they may be needed 
across the margin on the top of the page, leaving the 
rest blank to receive the notes. If the title be an 
important one, such as ** Landlord and Tenant " two, 
three, or four pages, may be left blank. When a 
page is filled, the title may be carried forward to 
the next untitled page, references of course being 
made from one place to the other. 

Most old commonplace books have the titles 
arranged alphabetically, but the method indicated 
above b more simple, and better suited to the re- 
quirements of a student. The titles are introduced 
as they are wanted and no space is lost, while a 
subject may be treated at any length by merely 
continuing it from one page to another. An index 
at the end of the book will confer every advantage 
which is gained by an alphabetical disposition of 
the titles. 

There are certain titles, however, which are sure 
to be wanted. We have therefore set down the 
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most useful, which may be at once entered in the 
commonplace book, or if preferred in the index, 
where the references to the pages may be affixed as 
the titles are set down in the book itself. By care- 
fully looking through the following list, the student 
will learn how to select and subdivide other titles. 

(xenerally speaking subdivisions are inconvenient ; 
but some titles would be exceedingly confused with- 
out them. We have therefore subdivided a few of 
the following. It must be observed that a page, 
more or less, should be allotted to each subdivision : 
— ^Abatement; Accident; Accord and satisfaction; 
Account ; Account stated ; Accumulation ; Action, 
(a) when maintainable, (b) parties, (c) notice of ac- 
tion, (d) consolidation of actions ; Administration, see 
AssetSy Executor; Adverse possession; Advowson; 
Affidavit; Alien; Amendment; Annuity; Appor- 
tionment ; Appropriation of payments, see Money had 
and received; Arbitration ; Arrest ; Arson ; Assault ; 
Assets; Assignment; Assumpsit; Attachment; 
Attendant term; Attorney and Solicitor; AtUre 
droit; Autre vie; Award, see Arbitration; Bail, 
see Arrest; Bailment, see also Carrier ^ Innkeepery 
&c. ; Banker and Banking Compaoy ; . Bank- 
ruptcy; Bargain and sale; Base fee; Bill in 
Chancery ; Bill of exceptions ; BiU of exchange ; 
Bill of sale ; Bond ; Borough English ; Bridge ; 
Burglary; Capias ad satisfadtodum ; Carrier; 
Case ; Certiorari ; Champerty, see Maintenance ; 
Chancery, see Court of Equity ; Charity, see also 
Mortmain) \ Chattels, personal; Chattels, real; 
Chose in Action ; Common ;. Common Pleas ; Com- 
pany, see Friendly society. Public company; Com- 
promise ; Condition ; Consideration, see also Volun- 
tary conveyance and settlement; Consolidation, see 
Action ; Contract, (a) what amounts to, (6) validity 
and legali:y of, (c) construction of, (d) resdssion of, 
(«) how far binding, (/) pleading and evidence, (g) 
against public policy, see also TVode, restraint of, 
(h) against statute law, [see also, Assumpsit, Con- 
sideration. Debt, Frauds, Statute of] : Contribution ; 
Conversion and reconversion; Conveyances; Co- 
parceners ; Copyhold, (a) tenure and customs, (b) 
admittance, (c) court rolls, (d) fine, see also Manor ; 
Copyright ; Corporation, see also Municipal Corpo- 
ration ; Costs, (a) at law, (6) in equity, (c) security 
for, {d) affidavit of increase, (e) taxation; Court, (a) 
superior, (6) county, (c) of probate, see Probate 
(d) of divorce, see Divorce {e) of equity, (/) ecclesi* 
astical, [see also Common Pleas, Exchequer, House of 
Lords, PHvy Council, Queen's BencK], Covenant; 
Curtesy ; Custom \ [see also Ancient Demesne, Gavel- 
kind^ Borough English'] ; Cy pr^s ; Damages ; Dam- 
num absque injuria, sec Action; Debt, (a) specialty, 
<fi) simple contract ; Debtor and creditor ; Declara- 
tion ; Deed, sec also licgisiration ; Demurrer ; 



Descent; Detinue; Devise Y Dueoreiy ; Diitfest: 
Divorce ; Documents, production and inspection of; 
Donatio mortis caus&; Dower; Easement; Eject- 
ment; Election; Elegit; Emblements; Equitable 
defence, see Plea; Equity; Error; Estate, [see 
also Attire Vie; Base fee. Curtesy, Damer, Feesiisple^ 
Tail]', Estoppel; Evidence, (a) in general, (6) 
records and judicial proceedings, (c) public instru- 
ments, (d) private writings, (e) confessions, (/) 
admissions, {g) declarations, (A) depositions and 
former evidence, (t) privileged oommunications, (k) 
sufficiency of, and presnmpticm arising from, (/) 
reputation, (m) notice to produce, (n) handwriting, 
(o) secondary and parol, (o) . practice in equitv ; 
Exchequer ; Execution [see also Capias, Fieri fa ',tas^ 
Elegit, Extent, Levari facias. Sequestration]; Executor 
and administrator; Extent; False ir>*'t«hsoament ; 
False pretences ; Fee simple ; Felony ; Fieri facias ; 
Fines and recoveries ; Fixtures ; Forfeiture ; Fran- 
chises; Fraud; Frauds, Statute of; Fraudulent 
assignment ; Freehold, [see also Base fee. Fee simpU^ 
Tail, ffc,] ; Friendly Society ; Garnishment ; Gavel- 
kind; General issue; Goods bargained and sold; 
Goods sold and delivered*; Grant; Guarantee; 
Guardian and ward; Habeas Corpus; Heir; Here- 
ditaments ; Highway ; Husband and wife, [see also 
Divorce, Fines and recoveries. Marriage, Separate 
estate, Separation, settlement] ; Indictment ; Inftnt, 
see also Guardian and ward, Prochein amy; 
Injunction : Innkeeper ; InMvent ; Insurance ; 
Interesse termini, see Lease ; Interest ; Interpleader ; 
Interrogatories, see Discovery; Issue; Joint con- 
tractor; Joint tenants, see also Partition; Judge; 
Judge*s order, see motions, rules, and orders; Judg- 
ment ; Judgment non obstante veredicto ; Judgment, 
arrest of; Jury; Justices of the peace; Laches 
Land ; Landlord and tenant, see also Lease, Rent 
Larceny; Law; Lease; Legacy; Levari facias 
Libel; lien; Life, estate for; limitations. Statute 
of; Lunatic ; Maintenance and champerty ; Man- 
damus ; Manor ; Manslaughter ; Market ; Marriaj^ ; 
Marshalling; Master and servant; Merger; Wb- 
demeanor; Mistake; Money had and received; 
Money lent ; Money paid ; Mortgage ; Mortmain ; 
Motions, rules, and orders ; Municipal corporation ; 
Murder ; Name ; Ne exeat r^pio ; Negligence [see 
also Attorney, Master and servant, Princ^tal and 
AgenQ; New'trial; Next of kin; Nolle prosequi; 
Nonsuit; Nuisance; Office and officers; Parent and. 
child; Partition; Partners; Patent; Payment; 
Penal action; Penalty; Peijury; Petition; Plea; 
Pleading; Poor; Power; Power of attorney; 
Practice at law ; Practice in equity ; Principal and 
accessory ; Principal and agent; Principal and surety ; 
Privilege from arrest, see Arrest ; Probate ; Proceed- 
ings, staying and setting aside ; Process in e^ty ; 
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ProdldBtiny; PrdhiUlion; Plroteetor; PuUie epm- 
leny ; Puis dmrain oontinuanee t -Queen's Bench ; Quo 
waxnnto ; Railwayand nilwmy eompaoy; Rste; Bed 
property; Beeord; Begiitntionofdeeda; Bejoioder; 
Release; Bemainder; Bent and rent-char^; Be- 
fleader ; Beplevin ; Beplieation ; Beetitution ; Be- 
T , Berernon ; BeVivor; Bobbeiy ; Sdrefacias; 
Sedneuon; Separate eatate ; Separation; .Seques- 
tration; Sesstons; Set-off; Settlement^ Sheriff; 
Ship and shipping ; Simcmy ; Simple contract, see 
Ikbl; Slander; Special case; Special case; Specific- 
performance; Stamps; Statute; iStet processus; 
Stock ; Stoppage in transitu ; Sii1>p€Bna; Sufferance, 
estate at,* see TFiK, estqU at; Suit in equity; Sum- 
mons, writ of; Surgeon and apothecary : Surrender ; 
Tfeil, see also iVottetor;. Tax; Tenants in common; 
Tender^ Tenements; Tenures, see also Copyhold 
tstatei^ (rc,\ Terms, law; Thellusson Act, see 
Aceumtdation ; Timber; Time; Tithes; Title; 
IHle-deeds; Tolls; Tort; Trade, restraint of; 
Treason; Trespass; Trespass on the Case, see 
Ca$e; Trial ; Trover ; Trust; Use; Variance, see. 
Amendment; Vendor and Purchaser ; Venire facias; 
Venire de noro ; Venue ; Verdict ; Voluntary con- 
Teyance and Settlement; Waiver; Warrant of 
Attorney; Warranty; Waste; Way; Will; Will, 
estates at ; Witness ; Work and labour ; Writ, see 
(heir several names. 

And now, the book being prepared, nothing 
remains but to fill up the blank pages with whaterer 
is wished to be remembered. The youthful student 
will Occasionally experience'difficul^ in determining 
the appropriate title for a particular subject, but he 
will learn much from the mere attempt to overcome 
the difficulQr. If for example he desire to note 
down the maxim Actio pereondlii moriturcum penond^ 
or any point of the Jaw connected with it, he will 
perhaps have to think o^ the matter, to turn it 
about, and view it in its various aspects, before he 
discovers that it properly fidls under the title ** Exe- 
cutor.** But when he has done all this will he not 
have obtained a clearer and more definite idea 
.of the subject and its bearings than mere reading 
would have bestowed? It is erroneous to suppose 
that commonplacing is nothing more than mechanical 
work, employing the bar i only, and not the head. 
Let any one. make the experiment; let him only 
commonplace his reading for a single month, 'and we 
have no doubt of the conclusion at which lie will 
arrive. He will find his reflective faculties invigor- 
ated, his memory nlore retentive, his stock of 
knowledge materially increased, while he will be 
enabled in a few minutes to renew in their original 
distinctness the impressions which time has partially, 
or perhaps completely, obliterated from his mind. 

• It is impossible to lay down precise rules for 



'conunonplaeing. Different students will have diff- 
erent ideas of it. They who possess retentive 
memories will make their notes with more brevity 
than they whose memories are weak. Whatever 
maybe 'deemed worthy of remembranee should be 
carefoUy abridged, but literal tranocriptions should 
be sparingly made, and only where the very words 
are of consequence, as in the case of maxims tad cele- 
brated dicta. The oHginal authorities should always 
be dted.. Beyond general directions like these^ each 
student must choose his own path, sdecting and 
r^ecting according to his judgment, and we have no 
doubt that if he eamesUy carries out tlie plan he will 
have no reason to'regret having kept a commonplace 
book. 

THE ENGLISH LAWYEE. 
(^Continued Jrom p. 113). 

** Claim,— In the Commentaries of Mr. Plowden, 
in'ihe Lord Zouche's case, a claim is thus described; 
A claim is a challenge by a man macle of the pro- 
perty or ownership of a thing; which he hath not in 
possession, but is detained from liim; where the 
genus is challenge, but to express what manner of 
challenge, there is added this difference— namely, of 
the property and ownership of a thing detained, 
which is loco formes. So three of tiie causes are com- 
prehended in that definition or description. The 
material cause dequa^ viz, ti challenge, circa quam^ of 
things detamed. The formal cause, the property or 
ownership, -the efficient cause by a man wronged, 
only there wanteth the final cause which is twofold, 
1,' to manifest that property ; 2, to reduce the same 
property, back again to hi^ fbr whom the claim is 
made. 

^'Condition of obligation.^ In 28 H. 8. 17, A. 
Dyer, tiie condition of an obligation is thus des- 
cribed : The condition of an obligation is an assent 
of the obligee in defeasance of an obligation made 
for the advantage of the obligor ; where the matter 
• thereof is an assent, the form a defeasance, the effi- 
cient cause the obligor and obligee, the final cause 
the advantage of the obligor. 

*' Contract, — A contract is an agreement between 
parties concerning goods or lands for money or other 
recompense ; where the general matter ex qua is the 
agreement, which is chiefly, respected in eontract^: 
the matter circa quam^ concerning goods or lands ; 
the- form or difference, for money or other recom- 
pense, for that maketh it a contract ; for the want of 
recompense causes it to be but nudum pactum^ unde 
non onttir actio, . The causes efficient, tiie parties con- 
tracting ; the final cause Bracton doth notably ex- 
press, Inventce sunt hujusmodi stipulationes ct obliga- 
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Hones ad Aoc, ut unusqmaqtu habeat^ et itfri aeqtdrat quod 
suum interest. 

" Consideration,— Jn the Reports of my-Lord Dyer, 
16 £1. 8S6 b., n. 84 a., a consideratioii is thus des- 
cribed : A consideration is a cause or occasion meri- 
torious, requiring mutual recompense in factor in law ; 
where the matter is an occasion meritorious, the form 
mutual recompense, &c., not to trouble ourselTesorer- 
long in this kind.. Secondly, in consideration of the 
formal cause, there is to be observed, that when 
division or distribution is .made ex caiMu, those divi- 
sions which do proceed of the formal cause are most 
essential, whereof I shall show some few instances or 
examples. 

** Commons, — Commons being divided according 
to their material causes, are either commons of 
pasture, commons estovers, common of turbary, &e. 
But being divided according to their formal causes, 
all conmions are either appendant, appurtenant or in 
gross. 

** Conditions, — ^If you distribute conditions accord- 
ing to their material causes, or thjngs whereof they 
are, then we say they are conditions real ; which are 
annexed to the estates; there are also conditions 
personal, annexed to personal contracts, as to obliga- 
tions of all kinds, promises, covenants, and other 
contracts: but being divided according to their form, 
there we may say, that all conditions are either 
possible or impossible : and impossible conditions are 
void in law. All possible conditions are either law- 
ful or unlawful; and unlawful cbnditions do make 
the contract also void, whereas impossible conditions 
are only void themselves, but the contract standeth 
single. All lawful conditions are eit}ier precedent or 
subsequent, and all those conditions which are an- 
nexed to estates, are either by way of increase of 
estates, or by way of defeasance of estates. 

^* Considerations, — ^All considerations areeither exe- 
cuted with a recompense past, or else executory with 
a recompense after to be made and performed ; and 
this division is ex causa formaK. 

*^ Converting harUy — Cutting-up c2o(&.— Inasmuch 
as the form giveth the essence, it was said of Ulpian, 
the ^man lawyer, out of the rules of logic, ihaX 
mutat a forma j>roph interimitur substantia rei : for so, 
in the former examples, We see, that if a man take 
my barley, and make malt thereof, it cannot be 
seised by the former owner ; and yet neither matter, 
quantity, nor outward form, is lost, but it is become 
a thing of another nature and use, because the inward 
form (to • speak as moral philosophers), whereof 
dependeth the use, is changed ; for moral philosophy 
dotli not so curiously observe the natural causes as 
natural philosophy, but according as to the informa- 
tion of manners. So, if a man of any piece of cloth 
which he had to keep, containing twenty yards, in 



one whole piece, will cnt the same into twenty 
several yards and pieees, the matter nor the quantity 
it not chimged ; and yet if he will restore the same 
pieces, it is no lawful restitution, neither am I bound 
to receive it 

^^ Conversion of thing bequeathed — Revoeaiion of 
will— If a man possessed of twenty packs of wool, 
by his last will and t^stamenti devise and bequeath 
all the said wool unto J. Stile, and after the testator 
oonverteth the same wool into doth, and dieth pos- 
sessed of the same doth, J. Stfle, the devisee of the 
wool, shall not have, by law, the dotfi made of that 
wool, for that the form of the wool is changed, not- 
withstanding the matter doth remain, and it is turned 
to a thing of another nature ; and the making of ike 
said wool into doth by the testator himself is a coun- 
termand of the said last will and testament 

^' Things appendant^ jt; — rSo it is also of things in- 
cident, as if the prindpd thing whereunto another 
thing is inddent, appendant, or belonguig, be changed 
in nature^ the inddeni is lost and altered : as if a 
man have a dwdlingJioa9e whereuntp there is a 
common of estovers belonging (which is wood for 
firing to be burnt in that bouse), if this house, by 
casualty of fire or tempest, be burned or blown down, 
or taken down, and a new one be buOt in another 
place near, or in another fonn^ the oommon of esto- 
vers is lost and not to be ased in this new house, for 
this is not the former llOtfse but another house unto 
which the said estovers eannot belong ; but if the 
said first houte were not wholly pulled down,imt. 
repaired, or if another new house be built upon tiie 
same foundation, and in. the same form with the 
former, the common of estovers remaineth with the 
new house, for that isl judgment of law is the same 
houae: and such bkilding being upon the former 
foundation,- is but a reparation. 

^* Watercourse to a com'mUl converted into afuUing 
miU, — ^But here a difference is to be observed, that 
if the thing inddent do not belong to the principal 
thing, as it is in nature a special thing, but in. the 
general; then although the said prindpal thing be 
altered in ipects, tiie general remaining, the thing 
inddent shall remain to such general : as if a man 
have a water corn-mill, unto which he hath a mill- 
leat or .watercourse belonging coming through the 
land of another man unto the said miU. Now, if he 
change the nature of the said corn-mill unto a 
fulling-mill, or ^ converso>^ wherein both form and 
final cause, namely the use is altered. It hath been 
much disputed in our time whether the said water- 
course did lawfully belong unto the said fulling-mill, 
as it did when it was a corn-mill ? for the owner of 
the land where through the said stream did run, 
had diverted the said watercourse, pretending that 
he might lawfully do the same, for that the owner of 
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the mill had changed the nature of the mill, and the 
prescription to have the said watercourse is thereby 
altered. But it was adjudged that the said water- 
course did suU belong and remain, and so ought, 
uuto the fulling-mill, as it had formerly done onnt 
the corn-mill, for that it did not belong unto the 
eom-mill, as specially unto a corn-mill, but it did 
belong unto it generally as unto a mill going or 
driven with water, and not otherwise. And thus 
much may suffice for the consideration of the formal 
cause, aa it is the essential and substantial cause. 

*^Aecidentalforms — Homage — EecUnatHeal mattersy 
ffc. — The law also considereth accidental forms, for 
the law prescribeth a form in all abjurations ; so 
likewise the law prescribeth a form how homage 
riiall be made, by the tenant unto the lord : and so 
likewise of fealty, both which Littleton doth express : 
The law prescribed the form how battail in a writ of 
right, and in aa appeal, was to be waged and per-' 
formed. So, likewise, the ecclesiastical laws pre- 
scribe forma of consecrations of churches, chapels, 
&c., of parsons, orders, institutions, inductions, and 
such like. 

^*' Forms of ike laws. — ^All laws do retain some for- 
malities which may not be altered : as in the common 
law of this realm we have our forms of writs, plead- 
ings, entries of judgments, and sundry other forms 
and ceremonies ordained, which, without great and 
urgent causes, cannot be altered. These outward 
forms are nothing el8e,1u one de8cril)eth, than modi 
quidam rebus agendis praescripti^ or as another des- 
cribeth, Ordinata series rem ad suhstantiam deducentes, 
** The efficient cause exemplified, — As touching the 
efficient cause, the impulsive inward causes of all 
crimes are commonly these, spes lucri, impunitatis^ 
vindicioe^ mahiai, odii^ jxr. The outward, the accessory 
before the foct, which is the abettor and instigator 
thereunto. 

*' Contract. — The sufficient and necessary cause of 
a contract is consent of parties, for in contracts the 
consent is chiefly to be regarded, as hath been said. 

** Marriage. — And in marriage Consensus ei non 
Concubitus matrimonium facit, and as Bracton, lib. i. 
ea. 5, ff. 7, allegeth,^^ per muttiam ulriusque volun- 
tatem. 

*' Appropriation, — In the work there are both 
principal and co-acyuvant causes. In an appropria- 
tion of a church the efficient causes are, the ordinary, 
the patron, and the King, and tliey ought to agree in 
the act, ei sunt Actores hnjus fabula. The ordinary, 
inferior or supreme, for he is the pryicipal agent 
therein, because he hath the spiritual jurisdiction, 
and the act of the appropriation is a thing spiritual ; 
and the ordinary saith, appropriamus^ consolidamusy 
et unimus^ aa the principal actor in the cause. The 
ordinary may be termed, therefore, the principal 



efficient cause, and the other the co-ac^uvant cause. 
These the Pope, in ancient times, as 'siipreme ordi- 
nary, then permitted,' used to do, and -these, as 
supreme ordinary may the King do, but always with * 
the consent of the patron, who is a co-ac^juvant effi- 
ci^t cause. The formal cause is the consolidation 
of the incumbency and patronage into one person 
capable of spiritual charge, and the final cause to 
make a perpetual incumbency. 

** Act of Parliament, — The efficient causes of an 
Act of Parliament are the assent of the three estates 
(anU, p. 144 ; F. Bk. 48) —namely, first, of the King ; 
secon^y, the Lords spiritual and temporal; and, 
thirdly, (^ the Conunons ; and each without the 
other cannot perfect this work ; and yet until the 
Royal assent it is but as an Embrio in ventre matris 
(4 H. 7, 9 b. ; Com. 79 a.), and by the Royal assent 
coming last, it taketh life and vigour. 

'* Deed. — Writing, sealing, and delivery, are- th 
efficient causes of a deed, all must concur, and each 
without o Jier is fruitless ; but the complemental act, 
which Cometh last of all, is the delivery, and thereby 
the deed receiveth its perfection (Com« 108 b. ; 22 
H. 6, 45 b ; 1 H. 6, 4 b. ; 2 £. 4, 3 h). 

** Murder. — ^If divers come together to do a murder, 
although one alone do give the wound whereby death 
ensueth, yet are they all which are present and con- 
senting to the act principals and efficient causes of 
this murder ; he that striketh is the principal agent, 
and the rest oo-acljuvant: and yet, although one 
gave the stroke, yet shall it be acljudged in law the 
stroke of every of them, given by him which gave it, 
as for himself, and given of the others by him as their 
minister and instrument, and yet all equal in degree 
as principals, and not accessories, and yet as you see 
not equal in d^^e as efficient causes. 

" Eavishment. — If a man and a woman be present, 
with purpose that*the man shall, by violence, carnally 
know the body of another woman there also present, 
against her will, and the man doeth the fact in the 
presence of the other woman, she that was so present, 
as well as the man, shall be a principal ravisher: 
the one — viz., the man, the cause agent, and the 
other co-acyuvant: and so one woman may be a 
principal to the ravishment of another. 

'• Livery.— Livery of seisin is the instrumental 
efficient cause of the conveyance by feoffment of a 
freehold esUte in land, and sufficient alone to per- 
form the same, and yet it is not the sole cause, for it 
may be conveyed by other means, as by bargain and 
sale, by devise, . id otherwise. 

" Gwua/.— There is also an efficient cause casual : 
as if a man intend to do an unlawful act, and in 
doing thereof another hurt ensueth, not intended, 
but by chance, clean beyond all expectation or de- 
sire, yet shall he be said the author of that act not 
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intended, so happening by chance, that did the fint 
act. 

'* The final cause exemplified, — This may suffice to 
exemplify the cause efficient : there resteth the final 
cause, of the which I will show some examples, as I 
have done in the rest. Many arguments are drawn 
from the final cause, and of much use in the law. 

" The end and final cause of the law generally taken, 
as Bracton well affirmeth, is this, Fviis leffis est ut 
sopiantur jnrgia^ et vitia propvUentur^ et ut in regno 
conservetur pax etjustitia (Bracton, li. 2, e. 2). The 
final cause of an action is, as likewise the same 
Bracton affirmeth, Ut non Uceat unicuique se sine 
Judicio vindicare, et quod sibi ablatum est per Judicem 
reposcat. The final cause why also the same ought 
to be by writ, is, Quod sine brevi non debet quis 
experire in Judicio^ nee mutari potest petentis intentio 
vel modus petendi, 

^^ Attorney, — ^The end why attorneys are permitted 
in court, or a man to pursue or defend by guardian, 
is, Ut qui rebus suis superesse-vel nolnntvelnon possunt, 
per alios possint vel agere vel convenire, 

" Attornment. — The final cause why an attornment 
was formerly required to a grant was, that the tenant 
might know to whom he ought to be attendant to 
pay his rent, or to ^do his service, so that where 
there was no attendancy required, there needed no 
attornment (81 H. 8 b, Attomem. CO ; 2 E. 6 d, 
Att. 45). 

** Averment, — ^The final scope and end of the aver- 
ment of a pleading is to reduce matter traversable to 
a clear and certain issue ; and, therefore, if the mat- 
ter pleadable be not answerable or issuable, there 
needeth no averment (36 H. 6, 17 b). 

" Livery of seisin. — So the cause why livery of 
seisin was ordained in the law, and first invented, 
was because it is a thing notorious, that the people 
might take knowledge of the passing of estates of 
most account, and be the more able to try the same 
when they should happen to be impannelled on a 
jury for that purpose. It would be over-tedious to 
heap up more examples, which almost are evident in 
every title concerning this matter. 

" Statutes. — As we do consider the end of things at 
the common law, so also in statute laws, the end and 
scope that the makers of such laws aimed at is of special 
regard in the interpretation of those laws, and often 
considered by the judges, unto whom power of in- 
terpretation and exposition of those laws is given, as 
upon perusal of sundry cases, grounded upon statute 
learning, will most evidently appear. 

*' Final causes — Marriage,^-lt often happeneth 
that the final causes of things are more than one, and 
sometimes many, and some of them subaltern each 
to other, and sometimes distinct, whereof ensueth 
this exception to the general rule, Sublata causa 



toUitur effectus. For if there be divers final canaes, 
although the one be taken away, yet the effiwt re- 
maineth, if one of the causes do remain — as, for 
example, the final causes of marriage are three, 
Generatio ProHs^ Conservatio DomuSy Solatio Vita: 
and althongh hope of issue be taken away, yet the 
marriage subsisteth firm. 

*^ Arbitrations and awards. — ^The final causes of 
arbitriments and awards are alleged principally to be 
two — ^first, every arbitrimeut is ordained to make a 
final determinatiou, and to appease the variances, 
strifes, and debates between the parties referred unto 
them (19 H. 6, 87 b., Nedham ; 8 E. 4, 10 a., Laken ; 
8 E. 4, 12 a., Yelverton). Secondly, every arbitri- 
meut is ordained to reduce that which was uncertain, 
by the divers allegations of the parties, to certainty : 
and every of these ought to concur in every good 
award (6 H. 4, 6 a., Hanford ; 4 H. 9, 17 b., Weston). 

•* Using another's timber, — As it was said in the 
beginnings that the end is always the first thing in 
intention, and the last in execution, so are there 
things destinated to their end, and once* being applied 
thereunto, do alter their nature, and become of 
another consideration, as in a fonner proposed ex- 
ample: If a man cut down my timber tree, and 
square it of purpose to make a beam for a house, I 
that tiin the true owner may seize the same, not- 
withstanding it be framed for the building. But if 
it be laid in the building, it may not be seised by the 
o^vner, although the building be not perfected : for 
now it becometh parcel of the house or building, 
as hath appeared in the funner example. But if a 
man prepare all materials for building upon his land, 
and is ready to build therewith, but dieth before it 
be erected, those materials shall go imto the executor 
or administrator, and not unto the heir, who should 
have had tbem had they been laid in the building, 
because they were destinata toatum, qua pro factis 
non habenttir. 

** Fine, — ^And many times the name and denomi- 
nation of a thing is drawn firom the final cause ; as a 
fine used for the assurance of land, didtutfinis^ quia 
finem Utihus imponit. 

'* Beginning and means of an act. — Sometimea the 
laws regard the begii.ning of an act, Origo rerum 
attendenda est; sometimes the media or means to 
attaining it ; and sometimes the end for which it is 
achieved : to enter into discourse whereof in this 
place would be impertinent, and, therefore, by way 
of law examples, thus much to have said of the 
causes shall suffice. 

^^ Logical arguments, — And thus much touching 
the reasons drawn from sundry parts of the art of 
logic, proving the necessity, or at least the utility 
thereof, in the studies of the laws of this realm. Now 
resteth that we propound some places out of the 
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books of onr reports of our commonclaw decisions and 
determinationB of cases, where the use of logic hath 
either been required or admitted and practised. 
And although this be evident in the most notable 
aiguments at large in the books of the law, where 
sondiy reasons, drawn from logical invention and 
topic places, do 'abundantly appear to every one 
which will or can observe the same, yet in this place 
I will produce those instances wherein the same are 
either named and expressed, or admitted and ap- 
parently practised. 

'* Oema-^pecies, ^. — Where it is discoursed in 
the Beports of Sir Edward Coke, which acts of Par- 
liament are general, which are special. I find ob- 
served these words, Siatuta generaUa^ et generate 
didiur h genere^ speciaU dieitur h specie ; and which 
are genus^ species^ and indimduum; know ye that 
spirUudUy is genue^ a bishopric or deanery, &c., are 
jpecitf, and the bishopric of Norwich, the deanery 
of Norwich, &c., are individua; sic dicta, quia in 
partes dividi nequeant : and out of that deduceth he 
to your understanding what acts of Parliament are 
general, and which are special. So there you see 
two of the most eminent predicables remembered, 
^eaiis ei species, and unto Uiem annexed the indivi-' 
duvm, whereof the species is affirmed. 

" Debt per ohUgatum. — ^In 11 H. 7, 23 a., an action 
of debt was brought upon an obligation, where the 
obligation was indorsed, upon this condition, that if 
the defendant did make such estate to the plaintiff of 
certain lands before such a feast, as the counsel of 
the plaintiff should advise, then the obligation should 
be void. The defendant pleaded, quod consilium que • 
reniisy non dedil ei advisamentum, before the said feast ; 
now whether this plea is sufficient or no, or whether 
he should say, nullum consilium dedit advisamentum, 
or that consilium non dedit advisamentum ; for it seemed 
that those words consilium non dedil advisamentum were 
not general enough, of which opinion there was 
Bryan : so that admit that the plaintiff had four men 
of his counsel, and two of them gave counsel, and 
two of them not, here consilium non dedit advisamen- 
. turn is true, eh quod duo non dederunt, but that nullum 
coHsiUum dedit advisamentum is false apparently. In 
that case, when two of them had given their advice, 
where he showeth that universalis negfttina. and par* 
ticvlaris negativa may stand together, for proof 
whereof he citeth the Sophisters verse, 

PnB contradic. pne contrar. pne postque sobalter. 

Although the common lawyers of this realm using 
a continued speech, et non consisis argumentis, yet do 
they observe very oft the forms of arguments used 
in the schools, as syllogisms, enthymemes, induc- 
tions, examples, sorites, dilemata, &c., as may be 
proved by sundry instances : and first of syllogisms. 



** Shelleg^s Case put into a syllogism, — In Shelley's 
case, the third point or question of the case on Uie 
part of the plaintiff was reduced by them that argued 
of that side into a syllogism thus : That which ori- 
ginally vested in the heir, and was not in the an- 
cestor, vested in the heir by purchase, but the use 
(spoken of in that case) vested in Richard Shelley 
(who was brother and heir), and was never vested in 
Edward Shelley, the ancestor. 

^^ Ergo. — The use vested in Richard Shelley by 
purchase. 

" FipAuru — Right of executors, — ^A man brought an 
action of trespass against the executors of his ances- 
tors, for taking up and carrying away of a furnace 
which was f^xed and annexed to the freehold with 
mortar, and it was held by three of the judges. Read, 
Fisher, and Kingsmill, that the action would Ue, and 
that the taking away thereof was wrongful, and their 
reason is there by the reporter reduced to a syllo- 
gism in this manner : 

*^ Major, — ^Those things which cannot be forfeited 
.by outlawry in a personal action, nor be attached 
in an assize, nor distrained for rent, those things 
the executor cannot have. 

*^ Minor, — ^But a furnace fixed, a table fixed in the 
ground with posts, or a pale set in the ground, or 
bedstead of timber fixed to the ground, doors or 
windows, or such like fixed to the ground or freehold, 
cannot be forfeited, noi attrched, nor distrained. 

*^ Kryo. — ^llie executors shall not have such things 
(20 Hen. 7 b.). 

' * Postnati — Calvin^ s Case — A liens. — ^Many reasons 
are proposed in the case of the postnati, and argu- 
ments framed and proposed syllogistically in Calvin*s 
Case as thus : — Every one that is an alien by birth 
may be or might have been an enemy by accident, 
but Calvin conld never have been at any time an 
enemy by any accident, ergo, he cannot be an alien 
by birth. Whosoever are bom under one natural 
legiance, due by the law of nature to one Sovereign, 
are natural bom subjects, but Calvin was bom under 
one natural legiance and obedience due by the law 
of nature to one Sovereign. Ergo, he is a natural 
bom subject. "Whosoever is bom under the King*s 
power and protection is no alien ; but Calvin was 
bom under the King^s power and protection, ergo: 
Every stranger bom must, at the time of his birth, 
be amicus or inimicus, but Calvin at his birth 
could not be inimicus, because he was subditus (and 
amicus properly he cannot be called, for that is 
proper to an aJien friend that is in league). So 
Scotia where he was bom cannot properly be called 
solum amid Ergo, Calvin is no stranger borm 
Whatsoever is due by the law of nature cannot be 
altered ; but allegiance and obedience of the subject 
to the Sovereign is due by the law of nature. Ergo, 
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it cannot be altered. Whosoever, at his birth, can- 
not be an alien to the King of England, cannot be an 
alien to any of his subjects of England : but Calvin, 
at his birth, could not be an alien to the "King of 
England, ergo, he could be no alien to any of the sub- 
jecU of England (Coke li. 7, 24 b., 25 a.). And 
thus much may suffice for example, only, to point 
out the continual and frequent use of syllogistical 
dispute in our pleadings and law alignments. 



NOTICES OF NEW BOOKS. 

Rouse's Copyhold ENFaAKCHissMSKT AUkual. 

The Copyhold Enjranehuement If anual (Second Edi- 
turn, rewritten and ffreatly extended)^ giving the Law, 
Plractke, and Forme, in Enfranehieemente at Com- 
mon Law, and under Statute; and in Commutation ; 
with the values of Enjranchieement under the Lord*e 
various rights ; The Principles of Calculation being 
clearly explained, and made practical, hy numerous 
Rules, Tables, and Examples, prepared expressly for 
this Edition ; also all the Copyhold Acts, and several 
other Statutes and Notes. By Rolul Rouse, of 
the Middle Temple, Barrister-at-Law, Author of 
the Practical Convj^y^ncer, &c. &c., 10s. London : 
Botterworths* 

The title page alone of this work will enable the 
reader to form a pretty accurate notion of its contents 
and scope, but we may add for further certainty that 
the work is in "five main divisions, comprising 1. 
The law ; 2. The practice, with practical suggestions 
to lords, stewards, and copyholders ; 8. The mathe- 
matical consideration of the subject in all its details 
with rules, tables, and examples; 4. Forms; 5. 
Statutes, with notes. 

It id impossible to over-rate the utility of Mr. 
Rouse^s labours in each of these divisions, and more 
especially in that relating to the '* Mathematical con- 
sideration of the subject ** — a division which alone 
will suggebt to. most practitioners anything but 
pleasant ideas, whilst Mr. Rouse evidently feels 
himself most at home in that part of his labours. 
We think our readers will not be unwilling to hear 
Mr. Rouse*s sentiments on the Mathematical subject, 
especially as they are not exclusively applicable to 
copyhold enfranchisement. 

^^ Tliis is by far the most important division of the 
subject, and the one in which I feci tlie greatest 
interest. It is the most important, for whilst the 
law may be considered as the wuorought material, and 
the practice as the working machine, the mathematical 
consideration of the subject may be deemed the' head 
which guides the machine to the attainment of the 
desired result — namely, the effecting enfranchise- 
ments on terms just and fair towards both lord and 
copyholder. 



** I feel most interest in it, firstly, because I am 
partial to mathematical studies generally; and, 
secondly, and chiefly, because I think that by apply- 
ing them carefully to the present subjects two 
results of great practical mnd public utility can be 
attained. Justice to individuals, in dealing with 
their rights in property, is one ; and the facilitating 
the adoption of enfhmchisements more extensively, 
by enabling interested parties to understand the 
terms on which enfranchisements ought to be 
effected, and to therefore enter with confidence into 
treatises for enfranchisement, is the other. The 
latter is a most detirable result, as I- am convinced 
that the main difficulty in the way of enfranchise- 
ments being numerously effected, is the fear which 
the interested parties entertain that their contracts 
might be entered into on disadvantageous terms — a 
fear solely grounded on ignorance of the subject, and 
the want of information in a form to be dearljr 
understood by the parties. 

"I trust that the information given in this work 
may serve to explain the subject in a way to be gene- 
rally understood, and to enable parties to readily 
protect their interests, and, without fear of being 
able to do so, to enter into contracts for enfran^iise- 
ment. 

*^ I purpose giving some general remarks expla- 
natory of the subject, and to follow those remarks 
by rules and tables from which the values of the 
lord^s several rights may be easDy and accurately 
estimated ; the rules being accompanied by examples, 
showing their practical application. 

^* The remarks are chiefiy extracted from a little 
work I published in the year 1839, that work being 
intended to give— and I trust, in fact, giving- a clear 
and simple statement of the principles on which en- 
franchisement calculations should be made. 

** The rules and tables have been prepared fVom 
the most correct data on the value of lives, and with 
a view to be applicable to all the varied rights which 
require to be considered for the purposes of enfran- 
chisement ; and I have endeavoured to* make them 
so clear and simple that they may be generally under- 
stood, and used and adopted. 

'^ I now proceed to the remarks oh enfranchise- 
ment generidly. 

'Mt haa at all times been very important to several 
classes of the community to clearly understand the 
value of the lord's interest in lands holden of his 
manor ; but, strange as it may appear, the value of 
such interest has been but little understood, even by 
those who from their studies and habits of life might 
have been supposed fully competent to understand 
every question connected with such property. On 
considering the matter attentively, the want of 
knowledge which has existed is easily accounted for. 



Dsc. 1, 1868.J 



THE LAW CHRONICLE. 



189 



*^ To thoroughly u&dentand the subject, requires, 
not a deep knowledge, but some practical acquaint- 
ance with two studies, which are but seldom pur- 
sued together — namely, copyhold law, and the 
practical application of mathemsiics to -the values 
connected with lives and with real property. Too 
generally the study of the law disinclines a person 
fiir that of mathematics; and thus difficulties arise, 
which by any one who has a litUe turned his attention 
to both subjects are easily surmounted, but by him 
who has not done so are nearly insurmountable. 

** Interest in manorial property having at the early 
part of my professional studies drawn my attention 
to copyhold law and practice more closely than might 
under other circumstances have been the case, and 
my father^s very intimate acquaintance with mathe- 
matics having induced me to acquire a general 
knowledge on that subject, and its application to life 
and property values, I found that the junction of 
those studies enabled me to solve with much greater 
ease than' I could otherwise have done any questions 
which came before me relating to the value of copy- 
hold enfranchisement, or the comparative value of 
freehold and copyhold lands. 

*^ The calculation of the value of copyhold enfran- 
chisement appears at first sight extremely abstruse, 
fitnn the yaiious liabilities to which the tenant is 
subject, and seeming impossibility of fixing the 
values of such different liabilities, particularly 
when it is considered that there is the quit-rent ; 
that there are fines, in some manors, of a fixed 
amount, and in others dependent on the annual 
valne of the property at the time of imposing the 
fine, and in some cases payable on deaths, and in 
others on death or alienation ; that difficulty, and to 
- a ftill greater extent, appears with respect to heriots ; 
and the uncertainty becomes still greater when 
viewed with regard to- timber, mines, etc. 

*^ If all the rights be viewed at once, and an attempt 
made to fix a rule upon which enfranchisement shall 
be calculated, the difficulty will continue in all its force ; 
but by separating the liabilities, and considering each 
by itself, the difficulties will gradually disappear, and 
• the value may be calculated with considerable ease, 
and on strictly mathematical principles." 

It may be useful to some of our readers to have 
their attention drawn to the relative advantages of 
eommutations and enfranchisements, upon which 
Mr. Rouse remarks : — 

^^ As regards the operation of the Copyhold Acts 
up to the present time, I am greatly surprised that 
the advantageof commutations over enfranchisements 
has not been duly appreciated by those interested in 
manorial and copyhold property. 

" Whether considered on the part of the lord or 
the copyholder, a commutation has material advan- 



tages ; the lord would be freed from the annoyances 
too often experienced in fixing the amount of the 
fines, and the frequency of changes by alienation 
would be increased ; the tenant would, without any 
earlier ouUay, be relieved from uncertainty of pay- 
ment, and would retain the advantage arising from 
the safety and simplicity of copyhold tities and modes 
of conveyance. 

^^ By. the commutation of steward*s fees (which 
I would strongly recommend stewards to concur in), 
legal expenses attendant on future transactions 
would be much less, and more certain in amount, 
than with respect to freeholds. 

*^ In division II. (page 58) I have given a scale of 
steward's fees, which I believe would be just and 
fair between both parties, and under which the 
remark I have made would be fully borne out. 

*^To show that I have not formed a too «anguine 
opinion of the advantages attending commutations, as 
compared with enfranchisements, I will repeat two 
extracts from the Commissioners' Sixth Report 

^^ After alluding to the inconveniences of the 
tenure as at present existing, the Commissioners 
add : — * To get entirely rid of those evils, it would 
be necessary to change the uncertain fine into a fixed 
fine, to set a value on the right to timber, and to 
give the lord, either in money or in a just charge on 
the estate, a Ml equivalent for the abandonment of 
those rights. The tenure might remain untouched, 
and would then become, we are prepared to show, 
not only as desirable, but more desirable, than the 
common freehold, always supposing, however, that 
the steward's fees were fairjy but distincly regulated. 

*^ The commissioners, in a subsequent part of the 
report, observe : — ' All uncertain incidents com- 
muted, and the fees thus regulated, a copyhold 
tenure would be not only as good, but even better, 
than a freehold ; it would be subject to no appre- 
ciable inconvenience, from which the freehold is 
exempt, and would besides give a simple form of 
registration, to which the people are already ac- 
customed and reconciled.' 

'^ Whilst I have felt bound in candour to recom- 
mend that which I believe to be the better course 
for the interested parties, I do not make the re- 
commendation from any desire to escape the inves- 
tigation of what appear to be the difficulties attending 
enfranchisement questions, as, personally the, grap- 
pling with and overcoming those difficulties is in 
itself a source of pleasure to any one, like myself 
partial to figures; and, professionally, the more 
co-nplex the questions, the more likely they are to 
increase fees, the receipt of which is to most men 
whether partial to figures or not so, another source 
of pleasure." 

There can be no doubt that Mr. Rouse*s is th^ 
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work on the lubject of Copyhold Enfranchisements, 
and that every practitioner engaged in such matters 
will find it to his interest to avail himself of Mr. 
Rouse*8 labours, whether in regard to the" calcu- 
lations of the values of the lord's rights, or in the 
more strictly legal portions of the work, and we may 
add that the numerous forms given in the work will 
be of great asastance. 



SuooEsnoNS TO Abticlbd Clebks. 
SuggesHoru to a young Artickd Clerk. By a Sou- 

crroR, Is. 6d. London : A. Robertson. 

The above is a captivatmg title to many young men 
who may be in want of a guide to the examinations, 
but who have hitherto been too idle (as how many 
are not) to fairly prepare fot that rude ordeal. To 
have a mentor for almost less than nothing (to adopt 
the advertising phraseology) is a great temptation, 
provided you are not very particular as to the real ad- 
vantages to be derived therefrom, and are in the right 
spirit, feeling that it is not quite correct to examine 
the mouth of a gift horse or to complain if the said 
horse instead of being a chesnut horse should turn 
out to be a horse chesnut. So many writers have 
favoured law student^ with directions, &c., for study 
that it is rather wonderful that we have not a greater 
crop of Themises than we are sensible of possessing. 
It would seem that either the ^' directions** are too 
elaborate, or not sufficient, and so have failed of effect. 
To us who have considered the subject with some 
attention, it appears that most, if not all, such 
writers make a great mistake in supposing that any 
plan of study can be suitable for all students, for it 
is evident that to some the ** course" may be alto- 
gether too short, whilst to others less gifted, it may 
appear impossible to reach the writer^s goal. Ano- 
ther defect is that the directions do not facilitate the 
student's progress, which, to be of any avail, should 
be done. However, we are not now engaged in 
(though we propose in a liionth or so to commence 
a series of articles) giving advice or directions to 
articled clerks, but in considering what the writer 
under notice has to say. We find that he is very 
earnest in recommending the necessity and impor- 
tance of a good education, but we fear that it will be 
found a little too late after the student has been 
articled and has more serious matters to which his 
attention should be given. The author insists on 
Latin, History, Mathematics, and- Logic. In his 
third letter he assumes that these have been learnt 
at school, and he then gives some reconunendations 
as to the solicitor to be chosen for master ; matters, 
which will have been irrevocably fixed before any 
one sees the author's work. Letter four assumes 
the articles to have been signed, and then recom- 



mends a compliance with the rules of the office and 
a submission to copying, and other drudgery^ and 
there are some very sensible remarks upon the utility 
of observing the course of the business transacted 
during his clerkship. More than one-half of the 
work having been occupied with these matters, we 
come to letter five, which contains a *' course of 
study,'' the quality of which may be judged of by 
the recommendation that every student should com- 
mence with Kerr's or Stephen's Blackstone, than 
which we consider nothing more iiqudicious,. for 
reasons which we have before and shall hereafter, in 
the proposed articles on law studies, fuUy state. We 
do not mean to imply that some of the more highly 
gifted students may not profit by commencing with 
Blackstone, but we are speaking of the general run 
of students. Our author, after Williams on Real 
and Personal Property, puts his reader on Dart or 
Sugden on Vendors, a course extremely injudiciona 
with ordinary students. The author then mentions 
some of the more common works on the different 
branches of the law, but is by no means a safe guide 
in this respect. Letter six and last brings the 
reader to the examination and, in pure imagination, 
passes him safely through the ordeal. From' tins 
last chapter we extract the following (occupying the 
last three pages of the work, which comprises but 
thirty-three in the whole), which will give the 
reader a tolerable notion of the style and manner of 
the work and author : — 

" Having given your notices you will, indue tinie, 
receive the circular (so terrible a document to the 
unprepared) informing you of the day fixed for the 
examination. You had now better give up after- 
noon attendance at agent's, and devote the remainder 
of the day to a review of all that you have read, 
going throagh past examination questions to test 
your knowledge, and perfecting j'ourself in all 
subjects in which you find yourself deficient. It will 
be advisable to relax a little in your efforts two or 
three days before the examination, and then you 
will feel yourself equal to the grand effort! Nothing 
can be more absurd than to exhaust yourself befbre- 
hand, as a state of bodily fatigue is generally accom- 
panied with a clouded intellect. Besides, tliere will 
be no necessity for doing so if you have conmienced 
your studies in time. It is only those candidates 
who have postponed preparation who find it neces- 
sary to undergo such slavery. 

*^ The day has at length arrived. Gret up early, 
and glance over all the previous examination 
qjtestions you had not been able to answers and 
which by the bye, should have been pencil-marked, 
to enable you to find them with ease. Having 
completed this final operation, have a good breakfast 
(if your appetite be keen) and start off to the Law 
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; Institadon. There yon will find the vestibule 
crowded with candidates, many of whom will be 
looking as if they had just arrived by the packet 
firom Ostend after a rough voyage, their miserable 
feelings not being at all appeased by the recollection 
that at the previous examination as many as 26 per 
cent, were rgected. The door is opened, the janitor 
gives you a numbered ticket, and tells you to take 
your seat at the desk similarly numbered. You do 
so, and find lots of writing materials at your service 
— but no questions. These are reserved untQ all the 
candidates have entered. The examiners then 
arrive and take their seats on a platform which 
enables them to see distinctly all over the room. 
The chairman (who is usuaVy a master of one of the 
common law courts) then addresses a few words of 
encouragement to the candidates, after which the 
questions are distributed, and the labours of the day 
commence. To prevent *^ cribbing and telling,** 
certain keen and spitefbl looking personages are 
engaged to overlook the several desks, and if any 
one is discovered telling another, both teller and 
tellee will, in all probability, be at once dismissed. 
Notwithstanding the watchfulness of these officials, a 
great deal of assistance is rendered by the candidates 
to each other. I sti-ongly advise you, however, not 
to give or receive, any fiivoars of this kind, as, in 
addition to the danger attendant upon doing so, it is 
decidedly improper and subversive of the object for 
which the examinations were established. Write 
your answers legibly and concisely, but do not give 
a simply negative or affirmative answer, without the 
reasons. If in doubt, it will be better to leave the 
question unanswered than to write an incorrect 
answer. Having finished the whole, one of the 

' attendants will tie up the papers, and you will then 
deliver them to the examiners. In the course of a 
day or two you will receive a circular fVom the 
secretary, informing you whether you have passed or 
are plucked. Of course the latter alternative will 
be quite out of the question with you, and your only 
anxiety will be to know if your name is honourably 
mentioned. Thus will your labours as a clerk hav^ 
ceased, and you will proceed to be admitted in the 
courts, first, however, paying a stomp duty of 
£25 on your .Queen's Bench admission. It is 
evidently to the advantage of the Chancellor of the 
Exchequer that the plucks bhould be few.. 

** On the subject of plucking, a few remarks may 
not be altogether uninteresting. Although the test 
employed by the examiners may be one of those 
occult things which cannot be pryed into, we may, 
I think, form some opinion of it by comparing the 
results of past examinations. Now, if we found the 
number cff plucks in each term in due proportion, or 
in any proportion at all, with the number of candi- 



dates, we should infer that a steady and uniform 
test was applied. Granting that the men at one 
time are better than those at another, yet, never- 
theless, something like a proportion would be ob- 
servable. By a reference to the lists, however, I 
find that at the Michaelmas examination in 1854, 
20 out of 1S5 were plucked, but that at the corres- 
ponding examination in 1855, out of a similar number 
there were only 9 plucked, whilst at the same 
examination in 1857, 24 out of 109 were unsuccess- 
ftil. Other examinations show equally strange 
results, and I therefore conclude that the test is 
arltttrary, and varies with every f^esh set of ex- 
aminers, some of whom are more merciful men than 
Others. How else can such extraordinary results be 
accounted for? The consequence is that many 
candi d a t es who would be deemed unfit and incom- 
petent at one time, are at another declared compe- 
tent. This is unfair to them and injurious to- the 
profession. I am glad to observe that the results of 
the last five or six examinations show that a higher 
and more uniform test must have been applied, and 
I trust it will continue, for the examination was 
beginning to be considered in some quarters (and 
justly so too) a mere farce." 

It is difficult to say what b the utility of a work, 
which, as it can be easily read in one hour, must 
necessarily therefore be very general in its direc- 
tions, and which yet purports to take up the student 
in his pre-academicid state, and land him a full- 
blown solicitor. The work may, however, amuse a 
*4ebure hour "and give some encouragement to a 
despairing ** article " and possibly some useful hints 
may be derived firom a perusal of the '* suggestions" 
of the author, who informs us that they are founded 
chiefly on his own former experience as an articled 
clerk. 



Markham's Joint Stock Compaxies Acts. 

The Joint Stock Companies Acta^ 1856, 1857, and 
1858, and the Banking Acts of 1857 and 1858 : with 
Notes^ Forms^ References, and all the decisions yet 
made upon the Construction of their various Enact- 
ments by the Courts of Law, By Thomas IIugu 
Markham, Esq., M.A., Barrister-at-Law, of the 
Inner Temple. 3s. 6d. London : A. Ilobertson. 

Legislation upon the subject of joint stock com- 
panies is now so frequently brought into requisition, 
and the short comings of bur modern statutes are 
now so well known, that most persons arc prepared 
to believe that the law relating to joint stock com- 
panies- is in a state of confusion which all the skill of 
the judges cannot disentangle ; if, indeed, in their 
endeavours to explore the meaning of the Legisla- 
ture, they have not increased the difficulties and 
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doubts. Few persons will hesitate to echo - the 
language of Mr. Markham, strong as it may seem, 
when he asserts that *'the hideous complications and 
entanglements of the law concerning joint stock 
companies amount to a national disgrace.** The 
remedy is, in Mr. Markham*s opinion, consolidation, 
but really we feel little faith in any acts, whether 
consolidation or not, on particular branches of the law, 
whilst they are drawn up by unskilful persons, and 
are amended by so many amateur legislators, haying 
in many cases, no knowledge of the old enactments. 
Mr. Markham*s little work will be acceptable to 
those who are anxious to have the recent statutes 
relating to joint stock companies with the decisions 
thereon in a portable shape, and what is of no little 
importance at a very moderate cost. Mr. Markham, 
in his preface, observes : — 

"At the present time 'limited companies* are 
wound up in the Court of Bankruptcy ; 'imlimited 
companies* are wound up in the Court of Chancery ; 
but who could imagine that it should be necessary to 
wind a company up in both courts ? — ^that it should 
be necessary to bandy the defunct company from 
court to court? . 

"And yet this is the law! On the '20th of 
February of the present year the following case 
can)e bdbre the Court of Chancery : — 

" A company was formed in 1853 as an unlimited 
company, in 1857 it was registered under the Joint 
Stock Act of 1856, and incorporated as a limited 
company.* Subsequently an order was made to 
wind it up ; but a question then arose as to where it 
was to be wound up, as the Legislature had not pro- 
vided for such a case. Vice-Chancellor Ejndersley 
said most truly, ' There are innumerable difficulties in 
these acts of Parliament relating to joint stock 
companies.* 

" The result was, that an order was made that the 
company should be wound-up in the Court of Chan- 
cery under the Acts of 1848 and 1849, only in 
respect of such transactions as occurred prior to the 
date of its registration as a limited company. For a 
report of this case see page 31, post. 

"I have observed that some improvements have 
been recently made, but I am perfectly certain that 
no permanent good can ensue until the whole of the 
Joint Stock Acts are consolidated. 

" The present volume contains the whole of the 
decisions yet made upon the construction of the 
enactments of these acts, together with notes, forms, 
and references, which, I think, will be useful, if they 
only have the effect of saving that which is to all 
(especially the hard-worked lawyer) a great desi- 
deratum — time,"* 



Markham*s Diyorce and Matrimonial Acts. 
The Divorce and Matrimonial Causes Acts of 1857 
and 1858, with all the Decisions, New Rules, Orders, 
and Tables of Fees, ^. By Thomas Hugh 
Markham, Esq., M.A., Barrister-at-Law, of the 
Inner Temple. London : A. Robertson. 

This work possesses an advantage over some which 
w^re earlier in the field, inastnuch as the author is 
enabled to give the decisions which hare been re- 
ported on the practice of the new court, and likewise 
the Amendment Act of the past stession, with the 
new rules, orders, and tables of fees. Mr. Mark- 
ham has placed the decisions under the appropriate 
sections of the acts, which enables the reader to as- 
certain at once the construction which the judge of 
the new court has put upon the language of the 
Legislature. Some of these notes are of consider- 
able extent, and comprise many different cases, the 
author himself having, as he informs us, studiously 
avoided any comments for the reasons stated by him. 
The following note to sec. 16 of the first Act, relating 
to judicial separations, will serve to show how Mr. 
Markham has performed his task : — 

" The two important points in this section are, 
first, what is cruelty ? secondly, what is desertion ? 

** Sir C. Cresswell, the Jadge Ordinary, in Curtis 
T. Curtis, 31 L. T. 272, said : ' Some of the most 
learned judges who have ever presided in the eccle- 
siastical courts have declined attempting to give a 
strict legal definition of cruelty ; but in several cases 
the rules by which a court should be governed in 
deciding on such a question have been stated, and 
the leading cases are collected in the case of West- 
, meath v. Westmeath, 2 Hagg. Sup. 70.* 

** These leading cases referred to by the Judge 
Ordinary are — Evans v. Evans, 1 Consist. Rep. 37 ; 
Waring v. Waring, 2 Con. 154 ; Harris t. Harris, 3 
Con. 149 ; and Holden y. Holden, 1 Con. 458. 

'^ In Evans V. Evans, Lord Stowell said: ^ Proof 
must be given of a reasonable apprehension of 
bodily hurt; an apprehension not arising from 
diseased sensibility of mind.' 

" In Waring v. Waring, Lord Stowell said : 
* There should be proofs bf violence and ill-treat- 
ment, endangering or threatening life, person, or 
health.* 

" In Harris v. Harris, Lord Stowell said : * There 
must be something that renders cohabitation unsafe : 
words of menace may warrant the court to interfere.* 

** In Holden v. Holden, Lord Stowell said it was 
laid down, first, that everything was in legal con- 
struction ^savitia^ which tended to bodily harm; 
secondly, that the law did not require there should 
be many acts of violence ; thirdly, that it was not 
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necessary that the conduct of the wife should be en- 
tirely free from blame. 

** In a recent case, Tomkins y. Tomkins, 81 L. T. 
122, it was held that when a question of cruelty 
comes before a jury as a ground for Judicial separa- 
tion, the jury is to determine, not whether such and 
such acts were done, but whether they constitute 
legal cruelty. Cresswell, J. O., said : ' There must 
be bodily hurt, not trifling or temporary pain, or a 
reasonable apprehension of bodily hurt.* 

*' Where there have been acts of violence fol- 
lowed by condonation, threats subsequently uttered, 
if of such a nature and so expressed as to satisfy the 
court that further cohabitation would be attended 
with danger to the party threatened, constitute a 
sufficient ground for a decree of judicial separation ; 
but where, afler thirty years of married life, the 
husband had been guilty of unjustifiable violence, 
and up^ to May, 1855, there was condonation, the 
wife leaves her husband^s house in June, 1856, and 
brings a suit for threats uttered between February 
and June, 1856, the court was not satisfied that the 
threats were such as to have caused a reasonable ap- 
prehension of bodily injury, and dismissed the suit ; 
per Cresswell, J. O. : Bostock v. Bostock, 31 L. T. 
330. 

" Several cases have lately come before the new 
Divorce Court on the construction of the word 
* desertion.' 

"To constitute * desertion' the acts done must 
have been done against the will of the party setting 
up desertion. Cresswell, J.O., said : * You must not 
assume that evidence of separation proves desertion ; 
it only tends to it.' Ward v. Ward, 31 L. T. 230. 

** Where the desertion without cause is once com- 
pleted, the spouse deserted has a complete right to 
the relief given by the statute, although the other 
party may subsequently to the two years have made 
a bond fide offer to return. Sembk, the same rule 
would apply to the wife's right to a dissolution of 
marriage by reason of adultery coupled with deser- 
tion, under the 27th section ; but not to the deser- 
tion mentioned in sec. 21, as the foundation of an 
order for protection of the wife's property. Per 
Cresswell, J.O. ; Cargill v. Cargill, 31 L. T., 332. 

'^ The absence of a husband in his ordinary occu- 
pation as mariner does not constitute desertion, and 
the court cannot take into consideration an actual 
desertion in past years, which has been terminated 
by a return to cohabitation. Per Cresswell, J.O., 
Ex parte Aldridge, 31 L. T. 40. 

*' A wife resided with her husband for four years, 
the husband then went away in search of employ- 
ment, and during the sixteen subsequent years he 
only once communicated with his wife ; during the 
first year of his absence he wrote several affecting 



letters urging his wife to correspond with him ; the 
two last were not answered by her, nor did the wife 
during any period of the absence apply to the hus- 
band to return to cohabitation. Held, ^ that there 
was no desertion, and that absence to constitute de- 
sertion' must be without the consent, direct or indi- 
rect, of the party deserted, and in spite of her wish. 
Per Cressjvell, J.O., Thompson v. Iliompson, 4 Jur. 
N.S. 717; 31L.T. 302. 

" In the above case of Thompson v. Thompson, 
the Judge Ordinary said : ^ There is a difficulty in 
defining desertion. Without attempting to lay down 
a precise definition, I think it undoubtedly must 
mean a wilful absenting himself by the husband ; 
and that such absence and cessation of cohabitation 
must be in spite of the wish of the wife ; she must 
not be a consenting party.' 

" As to collusion and condonation, see the notes to 
sec. 29, past:' 

Bigg's Public Statutes. 

I. Collection of Public StattOes relating to the General Law 
of England, 21 ^ 22 Vic 1858, teith a Table qf aU the 
Public Statutes passed during the session, and Index to 
English Statutes, Edited by James Bioo: 68. 

II. CoUeetion of PubUc Statutes relating to the General Law 
of England Supplement for 1858. Edited by James 
Bioo : Is. London : Simpkin & Co., &€. 

The first of the above books contains, in a very 
convenient form and size, the statutes of the last 
session, preceded by a useful table, and followed by 
a very excellent index, ui fact, the volume is one of a 
superior character, and is sold for less than some 
other books of statutes which contain on'y a selec- 
tion of the English statutes, whereas Mr. Bigg's 
volume comprises all such statutes. 

The second work is a small one, being a supple- 
ment to the statutes of 20 & 21 Vic. It is difficult to 
explain to the reader the plan of Mr. Bigg, but it 
appears to be a most excellent one. He says, *^ That 
one of the objects of his work is to test the practica- 
bility of having an edition of * Existing Statutes ' not 
only perfect at the time of publication, but capable of 
being so continued from session to session, to accomplish 
which the work is stereotyped, the pages in which 
amendments are subsequently made are re-composed, 
with the amended provisions in italic type, and re-cast. 
These pages, with those of the corresponding leaves of 
the sheet (to avoid single leaves) are then re-worked, 
and inserted in the volume in place of the canceUed 
leaves. . In the case of the volume for 1857, this end 
has been attained by the re -composition of nine 
pages only ; and the re-working of nineteen addi- 
tional pages, making seven double leaves, was all 
that was required to perfect the volume for 1857, as 
amended in 1858." 
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Mr. Bigg^t olgect is thus to publiBh a series of 
Yolumes, not only complete at the time of publica- 
tion, but capable of being so continued in perpetuity. 
To effect this, a supplementary part is to be published 
annually, containing the pages of statutes printed in 
previous volumes, which have been affected by the 
legislation of nubsequent sessions. The yarious 
portions of this part arc intended to be inserted in 
the previous volumes, the psges affected by new 
statutes being taken out to admit of the insertion of 
the new pages. The part is aeoompanied by 
^* Directions to the Binder** with reference to 
cancels and substitutes, so that the necessary altera- 
tions may be made without trouble. In a short 
summary of legislation, 20 & 21 Yic, Mr. Bigg 
gives the following statement of the extent to which 
the statutes of 20 & 21 Tic. have been affected by 
those of 21 & 22 Vic:— 

^^ Statutes affected by subeequent Uffuiation, — The 
following public statutes, passed in 1867, have been 
affected by the legislation of 1858:— Cap. 88, 
* General Board of Health Qontinnance,^ having 
expired, has been withdrawii from the volume: 
Caps. 14, * Joint JStock Companies;* 61, * Joint 
Stock Banking Companies* ; 77, * Probates and Ad- 
ministrations* ; and 85, 'Divorce and Matrimonial 
6auses' have been partially repealed: the sections 
afid parts of sections repealed are at pages 14, 61, 
62, r>4, 65, 122, 145, 181 and 182, and a reference to 
these pages will show the facility with which pro- 
visions which have been repealed can be distinguished 
from enactments which constitute part of the existing 
Uws." 

Our only doubt as to the feasibility of carrying 
out Mr. Bigg*s plan is upon the score of expense, 
and the annoyance of having to part with the volumes 
every year, whilst the bookbinder is making the 
necessary cancels, and inserting the substituted 
pages, to say nothing of the volumes bearing this 
operation annually. It appears to us, however, that 
in some degree the same end may be accomplished 
without these drawbacks, by merely drawing the 
pen through the pages intended to be cancelled, and 
having the supplement separate, but eventually 
to form a volume of themselves when sufficiently 
numerous. The fact of any pages having been run 
through with a pen would at once indicate that 
there was a cancel, and a* very slight search would 
enable the reader to discover its place among the 
supplements. ' 

EXAMINATION QUESTIONS. 
(^Michaelmas Term, 1858). 

I. Preumdyary. 
I. Where, and with whom did you serve your 



clerkship? IL State the partifeular branch or bran- 
ches of the law to which yon have principally applied 
yourself during your clerkship? IIL Mention some 
of the principal law books which you have read and 
studied. IV. Have you a ttended any, and what, 
law leetoret ? 

IL Common and StatutsLaw and PBAcncs 

OF THB COUBTS. 

L Describe the parties to a bill of exchange, and 
state their relative liabilities. IL Describe the legal 
incidents of a guarantee, m. What is the meaning 
oi A del credere commission ? IV. Must a contract 
to pay the debt of another be in writing? and most 
the consideration be expressed on the fiice of the in- 
strument ? y. What is a b(md? ' Describe a oom- 
q^on money bond. VL Must a contract to purchase a 
horse be in writing ? how would it be if a warranty 
were given with the horse, must that be reduced to 
writing ? YIL -How are' contracts divided with re- 
ference to evidence? and is a contract inwriting and 
under seal, of higher force than a contract in writing ? 
ynL What is the distinetioh between the admissi- 
bility and the credibility of a Witness? *:^ Can 
parties to a suit at common law be now examined ? 
What are the exceptions to this rule? X. Who is 
the proper par^ to sue on a contract :— the party 
with whom it is made, or the party from when the 
consideration movep^ for. instance, if A., on behalf 
of B., makes a contract with C, and on breach by 
C, who ia to sue, A. or B. t XZ Would it make a 
difierenoe if the contract were under seal, or if in 
writing and not under seal ? XIL What are the 
quarter days of the year? How is a tenan^ fropi 
year to year determined on either ode 7 Ifatenan^ 
from year to year commences at Lady-day, 1857, 
when woold it be determinable? XIIL Mutt a 
lease for seven years be in^writfng? and what is the 
limit of time for which a parof lease may be legally 
made? XIV. Distinguish between the proper func- 
tions of a judge and jury in the trial of a cause,—* 
which should decide matters of law, — ^which matfers 
offset, — and which united matters of law and fitet? 
Xy. State the different steps in a cause in the 
superior courts from writ to execution, where a de- 
fendant appears vad defends. 

m. CONVBTANCINa. 

L State by what words of limitation an estate 
in fee-simple, an estate in tail general, an estate in 
tail male special, can be respectively created by deed 
in freehold land. II. State the date and title of the 
act of Parliament under which an estate tail can 
now be barred, and the mode by which it could have 
been barred prior to that act III. State the 
descent of land held by custom of gavelkind on the 
death of the owner intestate. IV. How is the 



Dkc. 1, 1858.] 



THE LAW CHRONICLE. 



195 



diapositioii of the personal estate of an intestate 
En^iflbman domiciled in France regulated? Y. To 
whom, by the law of England, would the shares in 
the residue of personal estate (bequeathed to sereral 
as tenants in- common) of those who should die in 
the testator's lifetime go ? VI. If an intestate leave 
a widow, no children, but a brotiier and nephews, 
two children of a deceased sister, how would his 
personal estate be disposed of by the law of England, 
and in what shares with reference to the nephews? 
yn. State the purport of the act of 39 & 40 Geo. 
3, c. 98, to prerent the accumulation of the income 
of real and personal estate beyond certain periods. 
Vm. Can in&nts make Valid settlements of their 
real and personal estate upon their marriage? and 
state what infants can do so, and at what age, and 
the mode of proceeding. IX. Can an infant tenant 
in tail, or an infant haying a power of appointment 
over property, make a valid settlement in dl events? 
and if not, state the events upon the happening of 
which the settlement would be void. X. State the 
mode of barring legal and equitable estates tail in 
copyhold lands, and the mode in which a protector 
of a settlement may give his consent to a copyholder 
barring his estate tail, whether legal or equitable. 
XL Define a remainder, and distinguish vested firom 
contingent remainders. -Xn. If a freehold estate in 
mortgage be devised, is the devisee entitled to have 
that mortgage paid out of the testator's personal 
estate, there being no direction in his will to tl^at 
effect ; and has the law on this point been altered, 
and when, and in what respect? XHI. To whom 
does an estate devised by a testator go, in case the . 
devisee thereof in fee dies in the testator's lifetime ? 
and will freehold estates purchased afrer the date and 
publication of a will under any, and what, circum- 
stances, pass under that will? XIY. Is the pur- 
chaser of B freehold estate, subject to. a general 
charge for payment of debts, bound to see to the 
application of the purchase money where the receipt 
of the .trustees is not declared to be a perfect dis- 
charge ? XV. If D., having a general power of ap- 
pointment to uses ( ver freehold estates, appoints to 
A. and his heirs, to the use of B. and his heirs, in 
trust Ibr C. and his heirs, iii whom does the legal 
estate vest? 

IV. Equity and Practice of the Coukts. 

I. State generally the nature of the jurisdiction of 
the equity courts. 11. What relief should be prayed 
in a bill filed against the mortgagor by an equitable 
mortgagee, desirous of obtaining the benefit of his 
security? m. Within what time, after filing his 
bill, must a plaintiff file interrogatories, if he require 
an answer, and what time has the defendant to put 
in his answer ? IV. If the plamtiff does not require 



an answer, what steps- must he take to bring his 
cause to a hearing? V. To what xtent are 
courts of equity enabled^ by recent acts of Parlia- 
ment, to exercise jurisdiction in matters which were 
formerly only cognisable at law? VI. An estate 
is settled on A. for life, with .remainder to the heir- 
at-law of the settlor in fee. No adverse claim is 
made, but the heir desires to have his title as heir- 
at-law judicially established : C«i he take any, and 
what, proceedings in equity for this purttose during 
the lifetime of A.? VII. ..State, generally, the 
grounds on which the Court of Chancery acts in 
granting ii\junctions.. VHE. If a party to a suit is 
dissatisfied with the decision of the Master of the 
BoUs, wh%t courts of appeal are open to Jiim? IX. 
How b an prder made by a judge in equity for 
payment of money to the pluntiff by a party to the 
suit to be enforced? X. A. dies, leaving real and 
personal estate. By his will he gives specific and 
pecuniary legacies, barges all his property with his 
debts and legacies, and appoints his son residuary 
legatee. His property is mqre than enough to pay 
his debtSt but not sufficient to satisfy all the legacies. 
How ar^ his assets to be administered ? XI. Is . a 
devisee of a mortgaged estate entitled to have his 
mortgage satisfied out of the testator's estate as a 
debt of the testator, or must, he bear the mortgage ? 
xn. Can a bill in Chancery be filed in any, and 
what cases, without being first printed? Xm. 
When a parent, by his will, gives a child a legacy or 
share of residue, and afterwards advances money to 
place but that child in the world, is the money to be 
considered as in part of the legacy or share of 
residue ? XIV. What is the object of enrolling a 
decree f XV. What is the jurisdiction of a court of 
equity in patent cases ? 

V. BANKBtrPTOY AND PBACHCE OF THE CoURTS. 

L What tribunal now possesses original jurisdic- 
tion in bankruptcy ? 11. Is there any, and what, 
appeal from the courts of bankruptcy? HI. Des- 
cribe some of the persons liiable as traders to become 
bankrupt. IV. Describe some of the most common 
acts of bankruptcy. V. Is there any, and what, 
time limited within which a trader, having committed 
an act of bankruptcy, can be adjudged bankrupt 
thereon ? VI. What is the amount of debt requisite 
to enable a single creditor or firm to petition for 
a^udication of bankruptcy? VIL Can a trader 
petitioja for abjudication of bankruptcy against him- 
self, and what amount of assets must he possess? 
Vni. Under what drcimistances are assignees of a 
bankrupt enticed to goods found in the Ixuikrupt's 
possession, but not belonging to him ? IX. Is any, 
and what, order necessary to vest such goods in 
the assignees ? X. How late may such an order be 
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obtained, before the trial or hearing, raising the 
question 6f right to such goods? XI. How long 
must a judgment be entered up before bankruptcy, 
to give the judgment creditor a charge on the bank- 
rupt's real estate against his assignees ? XU. What 
must a creditor, holding security on property of the 
bankrupt for his debt, do before he can prove under 
the bankruptcy? XIIL Can debts, due from a 
bankrupt jointly, with H solvent person, be proved 
under a bankruptcy for any, and what, purposes? 
XIV. Can an insolvent trader in any, and what, 
case, effect an arrangement with his creditors, under 
the control of the Court of Bankruptcy, without ob- 
taining the consent of all the creditors, and without 
bankruptcy? XV. Can an insolvent trader in any, 
and what, case, effect an arrangement with his cre- 
ditors without the consent of all, and without apply- 
ing to the Court of Bankruptcy? 

YI. Crimikal Law and PROCEBDiNas bkfobe 

MAaiSTRATBS. 

L What is the distinction between public and 
private wrongs ? IE. What is the punishment for 
compoundii^ penalties or informations on penal 
statutes? in. Define the offence of peijory. IV. 
What is a subornation of peijury ? Y. State the 
nature of the offence of fraudulent bankruptcy. 
YI. What false pretences are punishable? YII. 
Besides the right of action by a private individual for 
false imfHrisonment, will an indictment lie as for a 
criminal offence? and state the reason for your 
answer. YIIL Is the crime of setting fire to a 
dwelling-house punishable by death in any, and 
what, cases ? IX. What is now the punishment for 
forgery ? X. Can the evidence of a wife be given 
in any, and what, criminal cases, against her 
husband? XI. AV ^n are ihe admissions or con- 
fessions of a prisoner not recei/able in evidence? 
XII. When are dying declarations received as 
e^ddence? XIII. From what time does the for- 
feiture of a convict^s personal property take place ? 
XIY. Can costs be awarded by justices of the peace 
in petty sessions? XY. Are prosecutors entitled 
to be paid their expenses for prosecutions for felony 
misdemeanor? 



EXAMINATION ANSWERS. 
(Michaelmas Term^ 1858). 

COMMON LAW (ante, p. 194). 
I. Bill of exchange^ parties and Uahilities. — ^The 
parties to a bill of exdiange are the drawer, drawee 
(who after acceptance is called the acceptor), and 
the payee. These are the original parties ; subse- 
quent parties- are indorsers and indorsees. Among 
the original parties the acceptor is primarily liable. 



and on his default the drawer ;'be is also primarily 
liable to an indorsee, tut so is the indorser or other 
party; such liability may be discharged by the 
negligence of the parties (see F. Bk. 210, 211 : 
1 L. C. 826 ; 2 Id. 408 ; 2 Steph. Com. 111—126, 
4^ edit. : Princ. C. L. 86—181). 

n. Guarantee. — ^A guarantee it a eontraet to 
answer for the debt, defimlt or miscarriage of 
another ; th« latter is primarily liable, the guarantor 
being a mere surety only on his defiuilt (F. Bk. 206 ; 
8 L. C. 90; Princ. C. L. 12, 149—154; 2 Steph. 
Com. 108, 104, 4th edit.). 

m. Del credere, — ^A del credere commission is 
where the factor making sales for his prineipil 
undertakes to be responsible for the payments, 
receiving on that ground a higher rate of remuner- 
ation from his principal (2 Steph. Com. 76, 4th ed. ; 
Couturier v. Ha., 9 Ex. R. 102). 
• lY. Ouaraniee^ writing and cansideratum. -^ A 
guarantee must be in writing, but it need not express 
the consideration (19 & 20 Yic. e. 97, s. 8 ; F. Bk. 
206; 8 L. C. 90; Fran. C. L. 149; 2 Ste^. Com. 
108, 104, 4th ed). 

Y. -Band^ described.'-'A bond Is an instrument 
under seal whineby a person (called the obBgor) 
obliges himself to pay a cf'^'tain sum of money or 
perform some other set to another person (called 
the obligee). A common money bond is for tiie 
payment of a sum of money, usually donUe the 
amount intended to be seewed and ^then odled a 
penalty, with a conditiaii or defsasmce that on 
payment of the sum really doe the bond shaH be 
void, but otherwise it is to be ki fdl l^nreo (2 Steph. 
Com. 106, 4th ed.; Priae. C. L. 182, 188; F.Bk. 
181 ; 1 L. C. 100). 

YL PMHhaee of a Aorse— fTarniNty.— A eontrad 
for. the purchase of a horse of the vihie of £10 must 
be in writing unless tiiere be part payment or 
tiie horse has been received by the. vendee. Th^ 
warranty need not be in writings for the aetion 
assumes that the horse has been delivered and 
accepted. However, where the contract is a written 
one, a parol warranty of quality will not be received in 
evidence (Hamor v. Graves, 24 L. J. C. P. 68 ; 
Rose. £v. 818—^20, 9th ed.). 

YII. Contracts — Evidence, — ^In regard to evidence, 
contracts are considered as either written or un- 
written, or as 'the latter is usually called parol or 
(better) oral, and, in general, where there is a 
written contract it must be produced (Princ. C. L. 
11 ; Rose. £v. 1 et seq, 9th ed.). A contract under 
seal is of greater force than one merely in vrriting 
under hand. 

YIII. — Witness— A dmissibUity and credibility, —The 
admissibility of a witness depends upon his com- 
petency in respect of interest or other cause ope- 
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rating to exclude his testimony. The credibility of 
the witness is the question of the weight to be 
attached to his eWdenee, either from his haying 
made previous contradictory statements or haying 
been guilty of some crime, &e. The court deter- 
mines npon the competency of witnesses, the jury as 
to their credibility (Rose. Ev. 185, et uq.^ 9th ed.). 

IX. Witneuea — Parties io actiona, — ^Ilie parties to 
an action at law can be examined, except in pro- 
ceedings arising out of adultery or of breach of 
promise of marriage (14 & 15 Vic. c. 29 ; 16 & 17 
Vic. c. 83 ; 1 L. C. 267 ; F. Bk. 274 ; Princ C. L. 
18—20). 

X. & XI. Parties tf* sue on simple contract, — ^The 
proper party to sue a contract is he for wbose 
benefit it was made— t. e., the party from whom the 
eonsideration moves: if, therefore, A. on behalf of 
B. makes a contract with C, the party to sue the 
latter will be A., for in contemplation of law the 
contract was with him (Princ. C. L. 10, 11, 53 ; 
Phelps y. P., 24 L. J. C. P. 225). It is assumed 
that the contract was not under seal, for where a 
deed is signed by a person in his own name, without 
executing the deed as agent for another, the party 
executing the deed must sue, though, in fact, the 
money when recovered* may in equity belong to 
another (Princ. C. L. 53; Berkdy v. H., 5 B. & C. 
365). 

XIL Quarter 'days-r-Determining tenancy from year 
to year, — The usual quarter-days of the year are 
Lady-day, Midsummer-day, Michaelmas-day and 
Christmas : in some parts of the country, the old 
style is adhered to for many purposes. A tenancy 
from year tp year is determined by a notice to quit ; 
a tenancy commencing at Lady-day, 1857, might be 
determined by a notice expiring on Lady-day in any 
subsequent year (Doe v. Smaridge, 7 Q. B. 957 ; 
Rose. Ev. 644, 9th ed.). 

Xni. Lease — Writing. — ^A. lease for seven years 
must not only be in writing but be also under seal 
(8 & 9 Vic. c. 106, 8. 3 ; 6 Week. Rep. 608 i F. Bk. 
171, 172 ; Shepherd v. H., 21 L. J. Q. B. 263). 
A lease for any term not exceeding three years may 
be made orally (Tress y. Sa., 18 Jur. 680 ; F. Bk. 
184, 172). 

XIV. Functions of Judge and jury, — Matters of law 
are for the judge to decide; matters of fact for the 
jury ; united matters of law and fact depend upon 
the existence or not of surrounding circumstances — 
these latter are for the jury ; if there be no such 
circumstances, then the whole matter is for the 
judge (Broom's Max. 77—83, 2nd ed. ; Rex v. 
Poole, Cas. t. Hardw. 28). By the C. L. P. Act, 
1854, 8. 1, the parties to the cause may agree to have 
any issue of fact tried by the court or any judge 
thereof (IL.C. 157,328). 



XV. Steps m a defended action at law.^The fol- 
lowing are the proceedings of a plaintiff in a defended 
cause, assuming it not to be commenced under the 
Bills of Exchange Summary Remedy Act; the 
plaintiff issues the writ of summons, indorses it 
properly, and causes defendant to be served there- 
with, or if not served, applies for an order to pro- 
ceed as if service had been effected ; on the defen- 
dant's appearing, the plaintiff declares and delivers 
particulars of his demand if the writ was'not specially 
indorsed; on the defendant pleading, the plaintiflT 
replies; delivers an issue with notice of trial ; notices 
to admit and produce documentary evidence ; the 
nisi prius record and entry of cause for trial; 
subpoenas for witnesses and serving them ; obtaining 
^>ecial jury and view, if necessary; tbe trial; 
moving afterwards for nonsuit, or new trial ; signing 
judgment, taxing costs and issuing execution. There 
may also be an arrest of the defendant if bo be about 
to leave the country, which will bring with it the 
subject of bail, as well putting in as justifying. 
Interrogatories for the examination of either party 
to the action may be delivered and must be answered 
within ten days, by aflidr- *t. So either par:y to the 
suit may obtain an order for the inspection ^f docu- 
ments in the possession of the other party. And an 
ii\junction or a mandamus may be claimed in proper 



CoiryETANCiNo (ante^ p. 194). 

I. Limitations of estates by deed,-^Jn a deed a fee 
simple is created by the words ^* and his heirs ;'' an 
estate in tail general, by the words '' and the heirs 
of his body ;'' an estate in tail male special, by the 
words ^* and the heirs male of his body, to be be- 
gotten, upon his wife Mary " (see Key, (Convey. 28— 
32; F. Bk. 122- 124). 

II. Act (6 ahoUshfines and recoveries, — ^The act of 
Parliament under which an estate tail can now be 
barred is the 3 & 4 Will. 4. c. 74, which passed in 
Aug., 1833, and came into operation on 1st of J&n., 
1834. It is entitled '* An Act for the Abolition of 
Fines and Recoveries, and for the substitution of 
more simple modes of assurance.^* Prior to that act, 
an estate could have been barred by a fine or re- 
covery (Key, Convey. 3^, 35 ; F. Bk. 183—185). 

III. Descent in gavelkind. — By the custom of 
gavelkind, lands descend to^all the sons together, 
and if no sons, to all the daughters. The custom 
extends to collaterals (see Key, (Convey. 14, 22 ; 
Watk. Desc. 97, by Will ; F. Bk. 5, 158). 

IV. Englishman domiciled in France — Personal 
S9tate. — ^The rule is that p r-sonal property follows 
the person, and it is not in any respect to be regu- 
lated by the situs, and wherever the domicile of the 
proprietor is, there the property is to be considered 
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as situate (Braoe ▼. Bniee, 2 Bos. & P. 229 n. ; 
Somerville ▼. SomerviUc, 6 Ves. 750; Attorney- 
General ▼. Napier, 6 Exch. 222). Lord Lough- 
borough stated, in one of his most elaborate judg- 
ments, "It is a clear proposition,, not only of the 
law of England *6ut of every country in the world 
where law has the semblance of science, that per- 
sonal property has no locality. The meaning of that 
is not that personal property has no Tisible locality, 
but that it is subject to that law which goYems the 
person of the owner, both with respect to the dis- 
position of it and with respect to the transmisaion of 
it, either by succession or by the act of the party ; 
it follows the law of the person. The owner in any 
country may dispose of his personal property : if he 
dies, it is not the law of the country in which the 
property is, but the law of the country of which he 
was a subject that will regulate the succession** 
(Sill v. Worswick, 1 H. & Bl. 690). The same, 
doctrine was recognised by Abbott, C. J., who said, 
'Personal property has no locality, and even with 
respect to that, it is not correct to say that the law 
of England gives way to the law of the foreign 
country, but that it is part of the law of England 
that personal property should be distributed ac- 
cording to the ji» domicilii ^^ (Doe d. Birtwhistle, ▼. 
Vardil, 6 B. & C. 438,. 451, 462; 9 Bligh. 82—88; 
2 CI. & Fin. 571). If a man domiciled in France 
die intestate, his whole personal property here is dis- 
tributable according to the laws of that country 
(Thome ▼. Watkins, 2 Ves. sen. 87; Pipon ▼. 
Pipon, Amb. 25 ; see Leslie .▼• Baillie, 2. To. & CoU^ 
C. C. 91). 

y. Bequest of residue to tenants in common — Death 
o/jome.— The'25th section of 1 Vic. c, 26, providing 
that a residuary devise shall include estates com- 
prised in lapsed and void devises, does noi apply to 
this case, as this is itself the case of a residuary 
devise. Consequently, the shares of the residuary 
l^^tees dying in the lifetime of the testator wUl 
lapse for the benefit of the next of kin (Lloyd v. 
Lloyd, 4 Beav. 231 ; 5 Jur. 674 ; Humble v. Shore, 
7 Hare, 247 ; Green v. Pertwee, 5 Hare, 249 ; 10 
Jur. 538). It is assumed that sec. 83 does not i^ply, 
that is, that the devise was not to any issue of the 
testator who left ^^sue at the testator's decease (see 
Johnson v. Johnson, 8 Hare, 157 ; 8 Jur. 77 ; 
Skinner v. Ogle, 9 Jur. 432). 

VI. Intestacy-^Widow^ hroiher^ hnd nephews, — ^If 
an estate leave a widow, a brother, no children, but 
two nephews, being the children of a deceased sister, 
the widow would take a moiety,^ and ^e brother 
would take one moiety of the remaining half, and 
the nephews the remaining moiety of the half, equally 
(Key, Conv. 146 ; Burt. Comp. pi. 518, 521 ; 2 Bl. 
C. 615 ; F. Bk. 232, 233). 



Vn. AccumtdaHons.— The Thellussbn Act, the 
89 & 40. Geo. 8, c. 98, presents the settlement or 
disposition of any real or 'personal property, so and 
in such manner that the rents, issues, profits, or pro- 
duce thereof shall be wholly or partially accumulated 
for any longer term than the life or lives of any 
such grantor (re Bosslyn*s Trust, 16 Sim. 391 ; 13 
Jur. 27 ; 18 L. J. N. 8. Ch. 98), settlor, devisor, or 
testator, or during the minority of any person living, 
or en ventre sa mere^ at the time of the death of such 
grantor, devisor, or testator ; or during the minori^ 
of any person who, under Uie uses or trusts of the . 
deed or will, woold,^ jf , of full age, be entitled to the 
rents or annual pcQ4upe so directed to be aoenm;u- 
lated. Hie restriction does not, however, extend to 
any provision for the payment of debts^ or for raising 
portions for children, or to any direction touching 
the produce of woods or timber (2 Black. Com. 174, 
note 4, by Christian ; Watk. Princ. Convey- 179, 
180, note by Coventry ; 1 Steph. Com. 511, Ist edit ; 
2 Preston*fi Abst. 175, et seq, ; EUis v. Maxwell, 8 
Beav. 587 ; Morgan iV. Morgan, 15 Jur: 819). 
Where an accumulation is directed for tf* longer 
period than the act allows, yet if the ezoess be 
clearly distinguishable from the valid part of the 
disposition, the direction is valid for the time allowed, 
and only void for the excess (Griffiths t. Vere, 9 
Ves. 127 ; Leake v. Robinson, 2 Merivale, 889, per 
M. B. ; Ibbetson v.- Ibbetson, 10 Sunons 496 ; 
Evans v. Hellier, 5 CI. & Fin. 114 ; Southampton v. 
Hertford, 2 Ves. & B. 54; Shaw t. Rhodes, 1 
Myl. & Craig. l35; 1 Smith*s Leading Cases, 186; 
4 Beavan, 251 ; 2 Jur. 588 5 LL 740 ; Finch v. 
Chelsea, 24 L. J. Ch. 49; 1 L. C. 295; 8 Id. 164). 
Vm. SetiUmeAts by ut/anit.— By tiie 18 & 19 Vic 
0. 43, in&nts (males not behig under twenty, and 
fraiales not under seventeen), may, with the sanc- 
tion of the Court of Chanoeiy, make binding settle- 
ments of their real and personal estate on marriage 
(2 L. C. 62, 267 ; 8 Id. 215, 252). The appUcation 
to the court must be by petition, but no suit need be 
instituted. 

IX. Seltkmsnt by infant tenant m tail or having 
power, — ^If an infimt making a settlement under the 
statute by executing an appointBent or disentailing 
deed should die under agey the appdntment or 
disentailing deed becomes void (18 & 19 Vic. c. 43, 
S.2; 2L. C. 62). 

X. Barring estates taU in copyholds, — ^Legal estates 
tail in copyholds are barred by a surrender ; equit- 
able estates tail are barred either by surrender or deed 
(3 & 4 Will. 4, c. 74, ss. 50-^54 ; Hay. Conv. 172 ; 
Key, Conv. 35; F. Bk. 185). The statute author- 
ises the consent of the protector to be given either 
by the disentailing deed or by a distinct deed ; in 
the case of a legal estate in copyholds, the consent is 
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given by a distiiiet 4e9d. It may be obeeired that 
eatotes tail in copyholds are TCiy rare (F. Bk. 195 ; 

I L. C. 199 ; 13 Jht. 1121). 

XL Remamders. — A remainder is an estate limited 
to commence after the determination of a particular 
estate, pre^oosly limited by the same deed or 
instmment out of the same subject of property ; or, 
as Lord Coke defines a remainder, it is '* a remnant 
of an estate in lands or tenements expectant on a 
particular estate, created together with the same 
at one time** (1 Inst 148). A vested remainder is 
that which is limited, or is transmitted to a person 
who is capable of receiving the possession should the 
particular estate happen to determine, as to A. for 
life, remainder to B, and his heirs ;'here, as B. is in 
existence, he is capable (or his heirs, if he die) of 
taking the possession whenever A/s death may 
occur. A remainder is contingent, where the par- 
ticular estate may happen to determine before the 
person to whom the estate is limited can take the 
possession, as to A. for life, with remainder to the 
right heirs of B., a living person. Now, during B.*s 
life the remainder is contingent, as he cannot have 
an heir till his death ; and, therefore, should A. die 
before B. there could be no one to take the posess- 
sion (Watk. Princ. Conv. chap. 13 ; Smith v. Pack- 
hurst, 3 Atk. 138 ; Burton's Comp. pi. 31 ; 15 Jur. 
604; F. Bk. 150). 

Xn. Detnae of mortgaged estate — Payment o/ money. 
—-By the 17 & 16 Vic. c. 113, a devisee of an estate 
in mortgage must himself pay the debt ; formerly 
he might have had it paid out of the testator's 
personal estate (F. Bk. 149; 1 L. C. 154; 2 Id. 
136, 195 ; 3 Id. 253 ; Bond v. England, 1 Jur. N. S. 
918). 

Xni. Death of devisee he/ore testator, — Where a 
devisee in fee dies in the testator's life time, if such 
devisee were a child or other issue of the testator, 
and left issue, the estate would pass by his will or 
devolve on his heir-at-law, the issue not being 
substituted (F. Bk. 169, 190 ; Winter v. Winter, 

II Jur. 10; Key, Conv. 140, 141; 3 L. C. 242). 
If the devisee were not such issue, and the devise 
were not residuary, the estate would go to the 
residusSry devisee, if any; if not, to the testator's 
heir-at-law (Key, Conv. 141 ; 1 Vic. c. 26, s. 25 ; 
Green v. Pertwee, 10 Jur. 538). 

XIV. Purchaser seeing to application of purchase 
money — Charge of debts. — The charge of debts 
generally obviates the necessity for a receipt clause, 
and, therefore, the purchaser need not see to the 
application of his purchase money (Key, Conv. 119, 
120 ; Shaw v. Borrer, 1 Ke. 574 ; 11 Jur. pt. 2, 
p. 110 ; 8 L. C. 34 ; Page v. Adam, 4 Bsav. 269 ; 
Forbes v. Peacock, 1 Phill. 717 ; Dart's Vend. 315 
—317, 2nd edit. ; 3 L. C. 138, 140). 



Xy.' Appointment to A.^ to the use of B., in trust 
for C. — An appointment is a limitation of a iiss 
merely ; therefore, as a use cannot be limited on a 
use, A. will take the legal estate, and C. the bene- 
ficial interest (Key, Conv. 122^125, 130; Noy's 
Max. Byth. 307 ; F. Bk. 177). 

EQurrr (ante^ p. 195). 

I. Nature of jurisdiction of equity. —As observed by 
Story, the true nature and extent of equity jurisdic- 
tion must be ascertained by a specific enumeration of 
its actual limits, in each particular class of cases 
fidling within its remedial justice. Mr. Smith's 
division and enumeration is the most 'ucientific, and 
is as follows: — I. Remedial ^uity, specifically so 
termed, including thereunder: 1. Accident; 2. 
Mistake: 3. Actual fraud; 4. Constructive fraud. 
IL Executive equity, including thereunder: 1. 
Legacies; 2. Donationes mttrtis causct; 8. Express 
private trusts evidenced by some written document ; 
4. .Express charitable trusts ; 5. Implied trusts ; 6. 
Constructive trusts ; 7. Trustees and others standing 
in a fiduciary relation ; 8. Specific performance of 
agreements and duties not arising from trusts. III. 
Adjustive equity, including thereunder : 1. Account 
in general; 2. Administratioa ; 3. Mortgages and 
pledges ; 4. Apportionment and contribution ; 5. 
Partnership; 6. Certain special adjustments in cases 
of debtor and creditor; 7. Miscellaneous cases of 
account ; 8. Damages and compensation ; 9. Elec- 
tion; 10. Satisfaction ; 11. Partition, settlement of 
boundaries, and assignment of dower. lY. Pro- 
tective equity, irrespective of disability, including 
thereunder: 1. Cancelling, &c., documents; 2. 
Interpleader ; 3. Bills of peace, and to establish wills 
and ii\j unctions ; 4. Writs of ne exeat regno and 
supplicavit; 5. Appointment of a receiver, &c. 
V. Protective equity in favour of persons under 
disability, including thereunder: 1. Infants ; 2. 
Persons of cnsound mind ; 3. Married women. VI. 
Auxiliary equity, including thereunder: 1. Dis- 
covery in aid of proceedings at law ; 2. Preserving 
testimony. 

n. BUI by equitable mortgagee. — On a bill by an 
equitable mortgagee to enforce his security there is 
in general a prayer for an account, for conveyance of 
the property and delivery of possession ; for a sale, 
and for payment of the debt, &c., out of the pro- 
ceeds ; but it is now established that a foreclosure 
may be at once prayed if there be an agreement for 
a legal mortgage (Moore v. Perry, 1 Jur. N. S. 126 ; 
Whitworth's Preced. 91, 94, 408). 

IIL Filing interrogatories^^Time for answering. — 
Interrogatories to the bill must he fled within eight 
days afi;er the defendant's time for appearing has 
expired ; this will make sixteen days after service of 
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copy of the bill ; it is impossible to specify any time 
from the Jiling of the bill as asked by the examiners 
(F. Bk. 284, 285 ; 16 & 16 Vic. c. 86, ss. 10— 13 ; 
Ord. 7 Aug. 1852, pi. 16—18 ; 3 L. C. 390). A de- 
fendant has fourteen days from the delivery to him 
of a copy of the interrogatories to answer the bill ; 
this time may be enlarged on application (3 L. C. 18 ; 
Davis V. T., 5 W. R. 471 ; F. Bk. 286). A volun. 
tary answer may be put in within twelve days, or an 
enlarged time, after appearance. 

rV. No answer required — Motion for a decree. — If 
a defendant does not require an answer, and none is 
put in, or even if one is put in, and it is considered 
proper to do so, he should give notice of motion for 
a decree or decretal order (F. Bk. 286, 287 ; 15 & 16 
Vic. c. 86, 88. 15, 16 ; 8 L. C. 285, 291 ; 4 L. C. 88). 

V. New jurisdiction of equity — Damages, — By the 
21 & 22 Vic. c. 27, courU of equity are for the first 
time enabled to award damages in ii\j unction and 
specific performance cases to be assessed by a jury 
before the court itself, or by the court vrithont the 
aid of a jury. The court may direct the damage? to 
be assessed by a jury at nisi prins or before a sheriff 
(6 L. C. 101, 102, 151). 

VI. Perpetuating testimony — Title to property, — ^Thc 
5 & 6 Vic. c. 69, enables ^*aay person who would, 
under the circumstances alleged by him to exist, 
become entitled upon the happetdng of any future 
event, to any honour, title, dignity, or office, or to 
any estate or interest in any property, real or 
personal, the right or claim to which cannot by him 
be brought to trial before .the happening of such 
event,** to file a bill to perpetuate any testimony 
which may be material for establishing such a claim 
or right. 

VII. Injunction, why granted, — In granting injunc- 
tions, the Court of Chancery proceeds upon the 
principle of preserving property until a decision can 
be had on the real rights of the parties (Hinton v. 
Granville, Cr. & Ph. 283; 2 Dan. Pract. 1508, 
2nd edit. ; F. Bk. 282 ; 4 Steph. Com. 36, 4th edit.). 

VIII. Appeals from EnUs.^From a decision of the 
Master of the Rolls an appeal lies (unless the decree 
has been enrolled) to the Court of Appeal and from 
that court to the House of Lords (F. Bk. 290 ; 
4L. C. 69, 203, 201). 

IX. Enforcing order for payment of money. — An 
order for the payment of money to the plaintiff by 
a defendant may be enforced by the issue, after one 
month, of writs of fieri facias or elegit, or the 
former process of attachment may be had recourse 
to (F. Bk. 289, 290 ; 2 L. C. 194 ; 4 Id. 88). 

X. Administration, estate insufficient to pay all 
legacies.— Where an estate is insufficient to pay both 
debts and legacies, the debts are to be' paid in 
priority, and the remaining estate is to be applied as 



follows: 1. In satisfying the spetificlegacieB (2 Fonbl. 
£q. 374 ; 2 Bl. C. 513) ; secondly, the pecuniary 
legatees so far as assets will allow, they abating pro- 
portionately (Toller, B., 3 Ch. 2, s. 7), as there is 
not sufficient to satisfy the pecuniary legatees, the 
residuary legatee gets nothing. A testator may, by 
the terms of his will, affect the respective rights of 
specific and pecuniary legatees. 

XI. Devisee of mortgaged estate. — ^This is answered 
in conveyancing No. XIL It is very rarely the 
same question appears twice in one examination. 

XIL FiUng bill not printed.^ An nnprinted bill 
may be filed where an ii\junction or writ of ne exeat 
is prayed or the party b to be made a ward of court 
(15 & 16 Vic c. 86, ss. 1—6 ; 1 L. C. 239; 4 Id. 
474 ; F. Bk. 283). 

XIII. Legacy— Advancement to child.— Where » 
parent bequeaths to his child a legacy or share of 
residue, and afterwards makes advances for the 
benefit of that child, juch advances are to be ooa- 
sidered $s in part of the legacy or share of the 
residue (Samuel ▼. Wacd, 27 L. T. 166 ; 3 L. C. 43 ; 
Key, Equity, 37, 38; Tli^ynne v. Glengall, 12 Jar. 
805). 

XIV. EnrolUng decree. — ^The object in enrolling » 
decree is lo prevent its b^^ing reversed by a rehearii^ 
or an appeal, except to the Hoiue of Lords, or by 
biU of review (F. Bk. 390; 1 L. C. 439). 

XV i Jurisdiction in patent caaes. — Courts of equity 
entertain suits in the eases of patents for inventioa 
on the ground that the law did not originally give a 
complete remedy to the patentees ; it has power to 
grant injunctions to stay any infUngements pending 
proceedings, to direct an action to be brought, to 
give an account, and finally to grant a perpetual in- 
junction (2 Dan. Pract. 1509, et, eeq.). There are 
now simikr powers conferred on courts of commoa 
law, but they have not ousted equity courts of their 
jurisdiction (2 Steph. Com. 32, 38, 4th edit ; 4 Id. 
35, 36 n. ; F. Bk. 200, 211, 282 ; L. C. 240, 312 ; 
3 Id. 183, 396). 

BANKRI7FTCY, (ante, p. 195)r 

I. Original jurisdiction. — ^The court of each com- 
missioner possesses primary or original jurisdiction 
in bankruptcy matters (12 & 13 Vic. c. 106, s. 12 ; 
re Seckhampton, 18 L. T. 9). 

II. Appeals, — ^There is an appeal given by the 
Bankruptcy Consolidation Act in all cases in which 
the comnxissioners exercise primary jurisdiction. By 
the 14 & 15 Vic. c. 83 (the Act to Improve the 
Administration of Justice in Chancery) s. 7, this 
appeal is to be made to the Court of Appeal in 
Chancery, and the appeal given by the Consolida- 
tion Act to the Lord Chancellor is taken away. 
There may, however, be an appeal from the Court 
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ctf Appeal in Chancery to the Hoiue of Lordi, but 
only ** on matters of law or eqni^, or on the njee- 
tlon or admisfion of eTidenee.** 

HL 7Vtu2sr«.— The foUowmg are the traders made 
liableby the Consolidation Act, to beeome bankmpt :— 
Alnm-makers, apothecaries, auctioneers, bankers, 
bleachers, brokers, brickmg^ers, builders, calender-r 
ers, carpenters, carriers, cattle or sheep salesmen, 
coach-proprietors, cow-keepers, dyers, fullers, 
insurers of ships, keepers of inns, taverns, hotels, or 
coffee-houses, lime-burners, livery stable-keepers, 
market gardeners, millers, packers, printers, scri- 
veners, shipowners, shipwrights, victuallers, ware- 
housemen, and whurfingers. In addition the statute 
gives the following general statements of traders 
liable to be made bankrupts, viz., all persons using 
the trade of merchandise by way of bargaining, 
exchange, bartering, commission, consignment, or 
otherwise, in gross or by retail, and aH persons who, 
either for themselves, or as agents or fikctors for 
others, seek their living by. buying and selling, or 
bj buying and letting for hire, or by the workman- 
ahip of goods or commodities (see F. Bk. 214, 215 ; 
8L. C. 26, 192; 4L. C,408). 

rV. Acts of hankruptejf, — Some of the most com- 
mon acts of bankruptcy are departing the realm or 
dwelling-house, filing a declaration of insolvency, 
ezecntiag an assignment fbr the benefit of creditors 
or a flraudulent grant or assignment, not satisfying 
or securing a debt after being summoned, &c. (see 
ftariher, 1 L. C. 169 — 199, 228—229,251—256; 
8 Id. 227-229 ; 4 Id. 408 ; F. Bk. 215, 216). 

y. — Time for obtaining adjudication, — No person 
is liable to be made a bankrupt by reason of any act 
dt bankruptcy committed more than twelve months 
prior to the filing of any petition for abjudication 
■giinst him. This is so expressly provided in sec. 
86 of the Consolidation Act 

VI. Petitioning creditor's debt.^The debt of a single 
petitioning creditor, or a firm, must amoimt to ^0 
(F. Bk. 217 ; 14 M. & W. 91). 

Vn. Trader petitioning against himself — ^A trader 
may petition for abjudication against himself; he 
must show assets to the amount of £150 (F. Bk. 217 ; 
16 C. B. 209 ; 1 L. C. 136, 379). 

Vm. Reputed ownership, — ^Where goods not 
belonging to the bankrupt are found in his possession, 
** by the consent and permission of the true owner,*' 
(the bankrupt not being trustee, executor, factor, 
&c.), the assignees will become entitied thereto (F. 
Bk. 219; 2 L. C. 837—341 ; 4 L. C. 16, 29, 72, 
126, 186, 208, 869; HamUton v. Bell, 18 Jur. 
1109). 

IX 8c X. Order to vest goods in assignees, — A com- 
missioner's order is necessary to vest the goods of third 
persons in the assigiiees as being in the reputed 



ownership of the bankrupt (F. Bk. 219 ; 2 L. C. 
887 — 841). No time is mentioned in the statute for 
applying for the order, but it should it seems be 
obtained before pleading if defendant, or bringing 
an action if plaintiff (see Heslop v. Baker, 22 L. J. 
£x. 888). 

XL Judgment — Charge. — To give a judgment cre- 
ditor priority, his judgment must have been entered 
up for one year before the bankruptcy (1 & 2 Vic 
c. 110, s. 18 ; Key, Bankruptcy, p. 89 ; 2 L. C. 81). 
XIL Proof—Giving up securities, — ^A creditor 
holding security on property of the bankrupt for his 
debt must, if he wish to prove, have the property 
sold, and prove for any deficiency, or prove for the 
full amount and give up the security (see Key, 
Bankruptcy, 100—104; 2 L. C. 214, 215). 

Xin. Proof-^oint debts.^Bj s. 140 of the Con- 
solidation Act, if one or more of the partners of a 
firm be adjudged bankrupt, any creditor to whom 
the bankrupt is indebted jointly with the other 
partners of tiie firm, or any of them, shall be entitied 
to prove his debt, for the purpose only of voting in 
the choice of assignees, and of being heard against 
the allowance of the bankrupt's certificate, or of 
either of such purposes ; but such creditor shall not 
receive any dividend out of the separate estate of 
the bankrupt until all the separate creditors shall 
have received the fhll amount of their 'respective 
debts. 

XrV. k XV. Arrangements— Peii^oniug far pro* 
tection, — ^The affairs of a trader may be administered 
without his actually becoming a bankrupt, either by 
his entering into a deed of arrangement out of courts 
(called an arrangement by deed to distinguish it 
firom that presentiy mentioned) to which deed 6-7ths 
in number and value of the creditors to the amount 
of £10 must be obtained, or the trader may petition 
the Court of Bankruptcy for protection firom arrest 
(in which case the arrangement is said to be by 
petition for arrangement and is under the super- 
intendence and control of the court), and the 
petitioner must have assets to the amount of £200, 
and his subsequent proposal must be assented to by 
d-5tiis in number and value of the creditors proving 
to the amount of £10 (Key, Bankruptcy, pp. 6—8 ; 
8 L. C. 130, 213, 279, 410; F. Bk. 222; 2 Steph. 
Com. 174, 175, 4th edit.>. 

CRIMINAL LAW (an/e, p. 196). 

I. Public and private wrongs, — ^Public wrongs are 
those which are supposed to affect the public gene- 
rally, and not merely an individual, and are treated as 
crimes or misdemeanors, whilst private wrongs are 
such as are considered to affect an individual only, 
and to be sufficientiy compensated in a dvil action. 

n. Compounding informations on penal statutes - 
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Compounding informations on penal statutes without 
leaye, sulgecto the party to a fine of £10, with im- 
prisonment, or additional fine (16 Eliz. e. 5; 56 
Geo. 3, c. 138; F. Pk. 306; Key,' CrimrL. 64; 
4 Steph. Com. 801, 4th edit. ; R. ▼. Best, 9 C. & P. 
868). 

in. Perjury. — Peijury is the crime of wilfiilly 
swt-^ring falsely in some material point when a law- 
ful oath is administered in a judicial proceeding 
either at the common law, or under some statute 
(see 14 & 16 Vic. c. 99, s. 16 ; Key, Crim. 1 . 49 — 
66 ; F. Bk. 305, 306). 

IV. Subornation of perjury, — Suhomation of per- 
jury is the ofience of procuring another to take such 
a false oath as constitutes perjury in the principal. 
The oath must he actually taken, otherwise the 
person inciting thereto is not guilty of suhomation 
of perjury (1 Hawk. pi. C. c. 69, s. 10 ; 4 Bl. Com. 
188). 

V. Fraudulent bankruptcy. — There is no specific 
statutory ofience of fraudulent bankruptcy, but the 
following are usually so classed : not duly surrender- 
ing ; not delivering up books ; removing, concealing, 
or embezzling part of the estate ; destroying or falsi- 
fying books, &c (see 12 & 13 Vic. c. 106, ss. 261 — 
264; 2 Steph. Com, 160, 161, 4th edit; Archb. 
Crim. Ev. 684, 686, 8th edit.). 

VI. FaIw/w«tencM-— False pretences by which a 
party obtains firom another any chattel, money, or 
valuable security, with intent to cheat or defraud of 
the same (4 Steph. Com. 217, 4th ed. ; F. Bk. 309 ; 
Key, Crim. Law 44). By the 21 & 22 Vic. c. 47, 
as before set out, the obtaining by false pretence 
the signature to any bill of exchange, promissory 
note, or other valuable security is a misdemeanor. 

Vn. Indictment for false imprisonment. — ^An indict- 
ment will lie for false imprisonment, as a public 
offence, and therefore a misdemeanor and involving 
a breach of the Queen^s peace. It is, however, 
when unaccompanied with an assault or other 
violence, not usually had recourse to, as the civil 
remedy is sufficient (4 Steph. Com. 166, 4th ed.). 

VIII. Arson — Punishment. — The crime of setting 
fire to a dwelling-house in which any person was at 
the time is punishable with death (F. Bk. 392; 
4 Steph. Com. 169, 2nd ed.). 

IX. Forgery— Punishment. — ^Forgery is no longer 
punishable with death, but with penal servitude for 
various periods of time, varying from the term of 
life to three years, or to imprisonment for between 
four and two years, with or without hard labour and 
solitary con^nement (4 Steph. Com, 216, 4th ed.). 

X. Evidence of wife.— In treason a wife may give 
evidence against her husband, and also in cases of 
personal iiyury to her, and aiding in the commission 
of a rape on her, and of forcible abduction and 



marriage, but In other instances she cannot be 
received as a witness either for or against her 
husband ; neither can the husband be a witness for 
or against his wife (1 Chit. Bhick. Com. 444, note ; 

1 PhU. Evid. 71). By 8. 8 of the New Evidence 
Act (14 & 16 Vic. c. 99), nothing in that act la in 
any criminal proceeding to render any husband 
competent or compellable to give evidence, for or 
against his wife, or any wife competent or compella- 
ble to give evidence for or against her husband. 

XI. Evidence— Confessions of prisoner. — In order 
that a confession may be evidence it must be free 
and voluntary ; therefore it will be r^ected if H 
have been obtained by any promise of fkvour, or by 
any menace, or by undue terror (2 Hale 286). Hie 
confession will only be r^ected where the threat or 
promise has been held out by some authoriaed 
person, as the magistrate, constable, or other person 
having the custody of the prisoner, prosecutor, or 
prosecutor's wife (R. v. Enoch, 6 Car & Pay. 686 ; 
R. v. Moody, C. C. 410), But where the promise was 
made by an unauthorised person the confession was 
held admissible (R. v. Lugate, 1 Phil. Ev. 106; R^. 
V. Sarah Taylor, 8 Car . & Pay. 788 ; see Reg. y. 
Gamer, 12 Jur. 9, 44; S. C. 2 Car. & Kirw. 920; 

2 L. C. 63). Any facta disclosed by an extorted 
confession, and afterwards ascertained to be true, 
may be given in evidence, although they wereobtained 
by means which render the confession itself Inad- 
missible ; because they rest upon their own foun- 
dation ; they are unaltered by the hopes or fears of 
the prisoner, and justice which cannot suffer by 
their being proved, would frequently be defeated by 
their rejection. But even then, the fiicta must be 
of themselves sufficient to warrant the conviction ; 
and cannot for that purpose be connected with any 
other part of the confession than that by means of 
which they were discovered. So, if a prisoner be 
improperly induced to acknowledge that he has 
stolen certain property, and at the same time, 
discloses the place in which he has concealed it, the 
circumstance that the goods were found may be 
given io evidence, and that the defendant pofnted 
out the place in which they were hidden, but hit 
acknowledgme nt that he had previously stolen them 
mnst be altogether rejected (F. Bk. 347 ; 1 Leach, 
266, 386 ; 2 East s PI. C. 668 ; 1 Phil. Ev. 61 ; see 
Reg. V. Sutcliffe, 4 Coz*s Crim. Cas. 270). 

Xn. Evidence — Dying declarations. — ^Th'e evidence 
of the dying declaration of a deceased person as to 
the cause of his death, is receivable when the person, 
at the time of making such declaration, is at the 
point of death, and is himself conscious of his 
approaching end (R. v. Woodcock, 1 Leach, 602 ; 
Reg. V. Taylor, 3 Cox's Crim. Cas. 84). The 
dying declarations are, however, only admissible 
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when the death of the deceued is the subject of the 
charge, and the circumstancea of the death the sub- 
ject of the declaration (R. ▼. Mead., 2«Bam. & Cres. 
608 ; Bex ▼. Lloyd, 4 C. & P. 233). Thus, in a 
trial for robbery, the declarations of the party 
robbed are inadmissible against the prisoner. So in 
an indictment for administering drugs with intent to 
procure abortion, evidence of the dying declaration 
of the woman was rejected, as the death of the party 
was not the subject of the inquiry (R. ▼. Hutchinson, 
2 Baku. & Cres. 608). A deposition made before a 
mapstrate by a djring man as to the cause of his 
death, need not, on the face of it, show that it was 
made under circumstances which would render it 
admissible as a dying declaration ; but that is a fact 
before the statement, and may be proved by parol 
evidence (Reg. v. Hunt, 2 Cox's Crim. Cas. 239 ; 
18 Jur. 1086; 1 L. C. 172). 

XIII. Forfeiture of personal eetate— -Relation, — ^The 
forfeiture of a convict's personal property relates to 
the time of conviction and not to the time of the 
commission of the offence (F. Bk. 351; 19 L. T. 
167 : 1 L. C. 267, 268 ; Key, Crim. L. 180, 121). 

XrV. Costs—Petty eessione,— By the 11 & 12 Vfc. 
c 48, 8. 18, power is given to justices of the peace in 
petty sessions to award costo in all cases of summary 
convictions or orders. (Oke*s Syn. 148, 6th ed. ; 
4 Steph. C. 400, 4th ed.). 

XV. CosU on prosecutions,— By several statutes 
prosecutors may be allowed their expenses, with 
compensation for their trouble and loss of time, in 
all cases of felony (except where otherwise expressly 
provided) and in very many misdemeanors (7 Geo. 
4, e. 64, B. 23 ; 9 Geo. 4, c. 31 ; 14 & 15 Vic. c 56; 
Key, Crim. Law 104—107; 4 Steph. Com: 600, 
501, 4th ed.). 



SIR JOHN COLERIDGE'S REMINISCENCES. 

Sir John Coleridge has been delivering a lecture 
on ** Circuit Reminiscences.'* He commenced with 
his experience as a barrister, and amongst other 
traits of the long-robed gentlemen, he mentioned 
that in his time Uiey were very particular in their 
choice of wine, and had their own cellars in. different 
districts. Next he narrated his experience as 
Recorder of Exeter, and he recollected the first case 
of cholera which occurred in these parts. The 
patient was taken iU in a rural town, and was sent 
in a cart to Exeter for. medical assistance. He died, 
it was said, owing to the removal, and certain persons 
were charged with causing his death. Many of the 
** faculty " were sworn, but none would say that the 
man would not have died if be had not been removed, 
and the accused persons were acquitted. He next 



spoke of his experience as a judge. He had once 
to try a young man for murder. The murdered 
person was found dead, and his watch was stolen, 
but not bis purse. The crime was traced home to 
the young man in an extraordinary way. It ap- 
peared that he had met the murdered person, who 
showed his watch to the young man, and the latter 
was seized with a passion to possess it. He followed 
the owner, murdered him with an instrument used 
to bleed calves with, and took the watch, which he 
hid in a pit. After nine months had elapsed he dug 
up the watch, which proved defective, and took it 
to a man to repair it. He then exchanges it for 
another, and the dead man's watch passes away into 
another persoh*s hands to be repaired. This person 
identified the watch, and remembered that it had 
belonged to the murdered man, and by this means 
the crim'! was brought home to the murderer, who 
suffered condign punishment. Sir John also stated 
some incidents connected with the trial of the Char- 
tists, and remarked how well some of them defended 
lUiemselves, showing tnat they had been less students 
of Tom Paine than Algernon Sydney. With regard 
to civil suits, one he mentioned, connected with this 
county, was of considerable interest. An attorney, 
not in very flourishing circamstances, had made an 
offer of matrimony to a young lady, whose friends, 
however, objected to the suit, and he withdrew. 
Disappointed in love, he removed to Liverpool, 
imder an assumed name, became a coach proprietor, 
married, had children, and died. In the meantime 
he became h^-at-law to a large property in Devon, 
but as he had changed his name, he could not be 
traced, and his property devolved on his two sisters, 
who eqjoyed it many years. By that time the 
deceased man's children found an old document in 
an ancient piece of furniture, which led them to 
believe that their father's name was assumed, they 
found his right name in his own handwriting, it was 
also attested by persons who had letters written by 
him in his early days, and the result of a law suit 
was that the attorney's children succeeded to the 
disputed property. 



CORRESPONDENCE ON MOOT POINTS. 

We find that the generality of our subscribers 
approve of the old plan, but still there are some few 
who would prefer the new proposal. We therefore 
propose to retain the old Ust and to form an ad- 
ditional one for those whose wish is to adopt the 
new plan. 

We have to request that those readers who wish 
to have their names added to these lists will send up 
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their names and addresses forthwith, stating whether 
for the old or the new system. 

We hare further considered the proposed plan, 
and we are inclined to modify it thus far : no" itampi 
need be sent up with the Moot Point, and we will 
send the point to one of the gentlemen in the new 
list with two other names mentioned with a request 
to transmit the point and his answer, or the former 
alone (sending up, direct, his answer, if preferred) 
to oneK>f the gentlemen tiamed with a similar request, 
which last will send the point and answers to us by 
the 28rd of the month for insertion in the next 
number. In lieu of this the mooter may himself 
send the point direct to any gentleman either in the 
old or the new Hst. 

Hie above appears to us to be practicable and 
calculated to be of eminent serrice to articled clerks, 
and we therefore trust we shiall have to announce in 
our next number the receipt of a considerable 
number of names of correspondents, and we think it 
possible that modified as abore, our old correspon- 
dents may not olyect to the new system and in time 
be willing to amalgamate, and thus form one list 
only. 

This is a matter peculiarly affecting articled clerks 
and within their owu control, and if they will not 
bestir themselves, we cannot help it. We know 
that more than a dozen years ago, the articled derks 
of those days would have been very ready to have 
availed themselves of the advantages thus offered to 
them as the bAck volumes of the Law Students' 
magazine sufficiency attest. We understand that 
some persons consider that because the title of oar 
work is changed that we feel less interest than 
formerly in articled clerks, but we can assure them 
that this is a mistake. We certainly find less 
willingness in articled clerks to exert themselves, 
andif it has been under any misapprehension as to 
our willingness, the sooner it is got rid of the better, 
and we trust what we are now stating will have the 
effect of inducing articled clerks to come forward 
ao^ have their names inserted in the lists of corres- 
pondents. 

Among other communications v we have received 
the following and knowing that the writer has the 
interest of his order in view, we give it insertion for 
the purpose of raising any discussion between 
himself and any other of our readers, and from 
which might arise some improvements in the plan 
of correspondence. 

Gentlemen. — ^Inaddition to the suggestion thrown 
out by you in last month^s Chronicle as to the 
above, I think the evil you complain of, would be, 
to a great extent, if not entirely remedied, by follow- 
ing the plan adopted by the ** Law Students' Mutual 
Corresponding Society,** the members of which are 



divided into sectionf (A. B. C. &c.), and each 
section consists of seven or eight members, and a 
paper in each section is issued fortnightly, such 
paper containing the names and addresses of the 
members of the section. Thfe paper is forwarded by 
the secretary to the first in the. list who, after 
retaining it Uiree clear days, and writing an opinion 
thereon, forwards it to the next in i^ptation, who, 
again forwards it in the aame manner, until the 
iiames have been exhausted Ly arriving at the last, 
who then forwards it (after a second round) to the 
secretary. Now I think if the correspondents whose 
n^mes appear in the list in the Law Chronxclb 
were to be similarly classed into sections, and the 
working, as above explained, adopted, it would not 
only save you much trouble, but would be much 
more expeditious, as the moot points and answers 
would appear iii the same Chronicle; and as there 
would not be more than six or seveb correspondents 
in each section, you would not, (I apprehend), be 
.flooded with so numerous a host of answers as at 
present, even supposing all in the section to give an 
answer, buf which (the chances .are), would not be 
be the case, owing to pressure of business, &o. 

I had one or two further observations to make as 
to the method of working, &c, but time prevents me. - 
However, shouM it be thought there is anything in 
the above suggestion, I will, after hearing editorial 
and correspondents* remarks, further explain my 
plan and meaning. 

Should any correspondent feel disposed to corres- 
pond on the subject, I shall feel obliged by a com- 
munication being addressed to the Law Chroniclb 
Office till called for by your Obedient Servant, 

AUQUIS. 



ARTICLED CLERKS. 



Stamping articles — Non-stamping in due time arvnng 
from inability, — A motion was made for leave that 
the service of an articled clerk should l>e reckoned 
from the date of the original articles (April 28, 1857), 
instead of July, 1857, when fresh articles were exe- 
cuted and stamped. The applicant was originally 
articled to his half-brother, who promised to pay 
for the stamp on the articles for him, but he died in 
two months after their execution without having 
procured them to be stamped. The applicant was 
then articled to another person, and the fresh articles 
were duly stamped. The commissioners had allowed 
the original articles to be stamped on payment of a 
penalty of £20. Exparte Williams, 26 L. J. 168, 
Q. B., was dted. The court said that relief was not 
granted where the omission to stamp arose, not fh>m 
the negligence of other persons, bu( from inability to 
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raifle the money. Expartt Hughes^ 32 Law Tim. 
Rep. 92. 

Inrohnent — Neglect to inrol in due time. — ^Where^the 
articles of an articled clerk who" ^^ takeu 'his de- 
gree were not inroUed'jn due time,' inl^onsequence 
of his neglect in not ffunishing the master with an 
affidavit of his matriculation and degree, the^ourt, • 
upon motion, permitted his service to he reckoned 
from the date of his articles. Re '^Trafford^ 32 Law 

Tiip. 136. 

Articles for upwards of Jive years. 

Sir, — Some time since I saw that you expressed an 
opinion in answer to some correspondent that a person 
who had by his articles entered into a longer period of 
clerkship than is required by law, might nevertheless 
go up for examination at the expiration of the five 
years, and I should not now have troubled you with 
this letter, only that as the case is my own, and I 
am under the impression that I have subsequently 
noticed something in one of the numbers of tbe Law 
Chronicle throwing a doubt/ upon the subject, 
although I cannot find it. Will yoii please^ state 
whether the examiners will allow me to go up as if 
my articles had expired at the end of five years. 

An Old Subscriber. 

Note. — We have no doubt the examiners will 
permit our correspondent to go in for the examina- 
tion afler five years service. Of course, tlie solicitor 
must certify in the usual m aner, and he may, per- 
haps, by the terms of the articles, be entitled to the 
services of the clerk for the term mentioned in the 
articles. 

Sir, — ^I beg to call your attention to the following 
paragraph relating to the service of an articled clerk 
to an attorney, &c., contained in this month's number 
of the Law Students' Library, vol. 3, p. 15. 

** The service must, in the words of the statute, be 
in the proper business, practice, or employment of 
an attorney or solicitor; therefore, where a clerk 
was bound to the same master, as attorney and 
notary, and served hondfde^ it was held insufficient 
(Scrivener's Co. v. Reg., 12 L. J. Ex. p. 240)." 

On referring to the cited case, I find that it decided, 
that where the master practised as an attorney and 
notary (as much one as the other), and the clerk 
was articled to him in both capacities, the service 
as to a notary was not such as to satisfy the wor^ of 
the statute 41 Geo. 3, c. 79 (the then Notaries Act), 
but there was merely the dictum of Tindal, C. J., 
that, conversely, the service would not have been 
good, as to an attorney. And, indeed, it appears 
from the case that the clerk had been already ad- 
. mitted an attorney, and there is no mention of any 
question liaving arisen as to the validity of his 
service to an attorney^ on account of the contempo- 



raneous service to the same person in his capacity of 
notary. There is a note appended to the ease in the 
Law Journal, stating that by 6 & 7 Vic. c. 90, 
it is expressly provided, that service to a notary shall 
not be invalid merely on account of service to the 
same person, or his partner, in the character of 
attorney, at the same time. But this act makes no 
provision for the converse case of the validity of 
service as attorney^ when combined with service to 
the same person as notary^ though, from the word- 
ing of the act, it would appear that the Legislature 
took it for granted that the service as attorney would 
in such case be valid. 

May I ask the favour of your opinion on this last 
point, as it is my own case, as well perhaps as that 
of a fellow clerk, some time since admitted, and for- 
tunately without question. A Subscriber. 

Note. — ^We think our correspondent treats the 
language of C. J. Tindal too lightly when it is re- 
membered that it was the consideredjudgmentof the 
judges of the Exchequer Chamber, vad that he 
expressly refers to the doctrine established by re 
Taylor (5 B. & Aid. 538). We are not aware that 
the decision has ever been impeached, and it should 
be borne in mind, though we can easily conceive 
that the examiners will not be astute in raising any 
difficulty, especially if the attorney certified as such 
only. We have noticed the case of Reg ▼. Scriveners* 
Co. fully in 2 Law Stud. Mag. p. 354—368 ; and, 
for the information of those who may not have that 
volume, we will here add our remarks, which, how- 
ever, were made with reference to a proposal then 
made by the Law Times, that solicitors should 
become auctioneers, sharebrokers, &c., to the mani- 
fest detriment of their standing in a social point of 
view, and to the avoidance of the articles of their 
clerks. 

**It will be perceived that the preceding case 
relates to service as a notary, but as the words of 
the statutes are (as stated by the judges) similar to 
to those under which articled clerks to attorneys are 
bound, the case is applicable to the latter also. It 
should be stated that, since the above decision a 
statute has been passed, making such a service good 
in case of a notary. We think it is a fair deduction 
from this case, and the other authorities referred to, 
that if an attorney undertake any other business (as 
a sharebroker, for example), carrying it on part 
passu with his professional business, and requiring 
his articled clerk to assist eeually in both, such a 
service will not enable the clerk to be admitted, in- 
asmuch as he cannot be said ^ during the whole time 
and term of service to be specified in such contract,* 
to have ^ continued and been actually employed by 
such attorney or solicitor in the proper business, 
practice, or employment of an attorney or solicitor.' '* 
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SUMMARY OF DECISIONS. 



EQurrr and coxveyancino. 

EXECUTOR.— -Bc/aincr of debt byStatuU of 
ZimUations — WiU — Revocation. — Although the 
Statute of Limitations might, during the lifetime of a 
testator, have barred a debt due to the executor 
from his testator, yet the executor has a right to 
retain such debt out of testator's assets. Hill y. 
Walker, 32 Law Tim. Rep. 71. 

MORTGAGE. — For€cto*Mre and redemption-^ 
Conduct of sale. — ^In a foreclosure suit by a second 
mortgagee he is entitled under the 48th section of 
15 & 16 Vic. c. 86, to apply for a sale, but the Court 
of Chancery, in the exercise of the discretion vested 
in it by that section^ will give the conduct of the 
sale to the first mortgagee. Hewitt v. Nanson, 7 
Week. Rep. 5. 

PUBLIC COMPANY.— /oin« Stock Amendment 
Acts — Creditor's representative — Costs of action pre^ 
vious to advertisement. — Where a creditor upon a 
joint stock company, without notice of an intention 
to wind up, brings and action and incurs costs, and 
is stopped in the prosecutiot^ of such action by the 
advertisement for a creditor's representative under 
the Winding-up Act of 1857, although he has notice, 
subsequently, of a winding-up petition having been 
presented, be is entitled to his costs of the action up 
to the time of the issuing of the advertisement. 
Exparte Tobin, 7 Week. Rep. 4. 

PUBLIC COMPANY.— IFin£/w(7-i£j» Acts—Scrip 
certificates — Contributory. — A company was formed 
without any deed or act of incorporation. Scrip 
certificates alone were issued ; these were passed by 
delivery without any othcfr transfer. A stockbroker 
bought several on the Stock Exchange ; he received 
dividends and paid calls, and he was the holder of 
certificates when a vrinding-up order was made 
against the company : Held, that he must be placed 
on the list of contributories. A party about to be 
put on the list of contributories is entitled to question 
the regularity of the winding-up order. Exparte 
Barclay, 27 Law Journ. Rep. 660, Ch. 

CRIMINAL LAW. 

PROPERTY OF CONVICTED FELON.— 
Jurisdiction of Judge to order disposal of. — After the 
trial and conviction of a felon, the judges who 
presided at the trial made an order, directing that 
property found in bis possession when he was 
apprehended shoidd be disposed of in a particular 
manner. This property was not part of that which 
had been stolen, nor was it connected therewith: 
Held, that the order was bad, as the judges had no 
jurisdiction to make it. The Queen v. Tfie Corpora- 
tion of the City of London, 27 Law Journ. M. C. 231. 



RECEIVING GOODS.— £jiotmii^ them to be 
embezzled. — On a charge for receiving goods knowing 
them to have been feloniously stolen and carried 
away, the prisoner may be convicted if the goods 
have been embezzled, and he received them knowing 
them to have been embezzled, for by the stat. 
7 & 8 Geo. 4, c. 29, s. 47, embezzlement is deemed 
stealing. The Queen v. Frampton, 27 Law. Journ. 
M. C. 229. 



SWEARING IN OF A MAUOMEDAN AS AN 
ATTORNEY. 

On the 25th of November, Comrooden Tyabjee, 
a native of India and a Mahomedan, who has 
served his articles to an attorney in London, and 
passed his examination, appeared before the court to 
be sworn in. Lord Campbell said — ** A question has 
arisen with respect to the oath to be taken by a 
Mahomedan gentleman, who has qualified himself to 
be admitted an attorney, but who cannot consci- 
entiously take the new oath required to be taken 
upon certain occasions ^iipon the true faith of a 
Christian.' The question is whether it is necessary 
the oath should be taken by him. My learned 
brethren and myself have considered the question, 
and we are of opinion that it is not necessary, because, 
before the Oaths* Act, passed dring the last session of 
Parliament, it was not necessary on being admitted 
an attorney, that a gentleman should take the oath 
of abjuration, but only the oath of allegiance add 
the attorney's oath, that he would properly demean 
himself as an attorney, &c. ; and we think the new 
oath, combining the oaths of allegiance, supremacy, 
and abjuration, need not be taken by those who 
were not bound before the passing of the late act to 
take the oath of abjuration. It was not before 
required to be taken by an attorney, and we do not 
suppose it is the intention of the Legislature by this 
act of Parliament to inflict disabilities, that any of 
her Miyesty's subjects were not before subjected to. 
This gentleman may be admitted on his taking the 
oath of allegiance and the oath that he will properly 
demean himseif, &c., as an attorney of this court 

The oaths were then administered by the master, 
Mr. Comrooden Tyabjee holding the Koran between 
his hands, the right hand uppermost, and without 
his glove, and after repeating the words of the oaths, 
be lifted the book to his forehead, and then to his 
lips, and kissed the back part, and not the side, as 
adopted in this country. 

Mr. Comrooden Tyabjee having subscribed the 
roll. Lord Campbell said— I wish you success in your 
profession. Sir. 

Mr. Comrooden Tyabjee said — I am obliged to 
yon, my lord. 
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DEBATING SOCIETIES. 

Law Students' Mutual Corbespokdikg Society. 

Fifth Annual Report of the Committee, presented to 

the Members, April, 1858. 

The Committee, in laying the Fifth Annual 
Report before the members^ have great satisfaction 
in calling their attention to tiie complete success that 
has attended the operations of the society during the 
preceding twelve months, and they again congratu- 
late them upon the permanent establishment of a 
system of intercommunication which cannot fail to 
be productive of very great benefits to the law 
students of this kingdom. 

The number of members continues to exhibit a 
steady increase, there being now upwards of 120 
honorary and ordinary members, a most convincing 
proof of their confidence in its utility, and that it is 
really deserving of their attention and support. 

Your committee announce with gratification that 
the past year witnessed the inauguration of the first 
general meeting of the society which took place in 
London, on the 2 1st of January last, and was 
numerously attended. Your committee hail this 
step with delight, feeling that an annual gathering 
of the members will place the society upon a still 
firmer basis, by adding to the many advantages it at 
present offers, readier means of introduction to each 
other than is now enjoyed by the junior members of 
the profession, tending more than any other means 
to the extension of friendly feelings between those 
now scattered throughout the length and breadth of 
the kingdom. 

An effort has been made during the past year to 
establish a quarterly journal in connexion with the 
society, for the purpose of collecting together and 
presenting to the general body of members, in a 
digested form, the opinions expressed by the various 
sections upon some of the more important moot 
points, as well as essays and other articles upon legal 
subjects, written by the members. Four numbers 
of this journal have been published under the super- 
intendence of two gentlemen, who have kindly 
undertaken the onerous duties of editors, and your 
committee trust each member of the society will give 
their support to the project. 

AVith a view to attract the attention of those 
articled clerks who are not at present aware of the 
existence of this society, your conunittee think it 
expedient briefly to advert to its distinguishing 
features and objects: — 

It is designed, first, as a means of friendly inter- 
course, and for the purpose of engendering feelings 
of unanimity and friendship amongst articled clerks 
throuffhout the kingdom. Secondly, to supply the 



wants of a debating society in small towns, by 
affording a medium for the written discussion of 
moot points on legal subjects, and the coiAposition of 
essays. And thirdly, by the same means to furnish 
opportunities to the student to apply principles to 
practice, and thus asnst him in obtaining a practical 
knowledge of his profession. And your committee 
feel justified in asserting* that every member, who, 
actuated by an earnest desire for self improvement, 
will give his full attention to the papers of the 
society, cannot fail to acquire an extensive and varied 
knowledge of the law. 

Your committee would again make - an earnest 
appeal to the members of the profession, soliciting 
their support to the society in the capacity of 
honorary members, as they feel convinced that its 
objects are worthy of their countenance, and they 
trust, at the close of the year, to have the proud 
satisfaction of announcing a considerable increase in 
the present list of honorary members. 

The financial position of the society is most satis* 
factory, an increased balance remaining after defiray- 
ing the working expenses of the past year. 
For the Committee, 

Chables R. Gillman. 

Honorary Secretary, 

Korurich, May, 1858. 



RETIREMENT OF MR. JUSTICE 
COLERIDGE. 

The last Term has ^vitnessed the retirement of Mr. 
Justice Coleridge, and on that occasion much feeling 
was evinced on the part of the bench, bar, and public, 
showing that the merits of the retiring judge had 
obtained a full appreciation from all alike. In fact, 
a scene of so much interest has not been for many 
years enacted in a court of justice, so far as concerns 
the judges and practitioners. The press has not been 
behind, and we take the following from ah excellent 
article in the Times on this subject, and' we beg to 
draw attention to those parts where the writer points 
out yery justly the difference between the new race 
and the old race of barristers — a difference, however, 
only reflecting the character of the age we live in, 
and one requiring more consideration than it has 
received: — ^'Oar judges are not mere professional 
men, unknown and uncared for beyond the limits of 
a narrow fraternity; they are high public func* 
tionaries, who stand full in the view of the nation 
they serve, and whose general character is scanned 
and appreciated by sections of society which have no 
acquaintance with legal technicalities. In most 
foreign countries the judge is no more than any other 
public man, but in England we may find thousands 
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who know nothing of under secretaries, or diploma- 
tists, or men of science, who yet follow the changes 
on the judicial bench with considerable interest, and 
have a pretty fair knowledge of the general character 
of our chief magistrates. To this large part of the 
public the retirement of Mr. Justice Coleridge will 
be an event of some note. Not only the eminent 
merits of the judge himself, but the length of time 
he has been on the bench, and the important part he 
has played in the legal history of* the present age, . 
make the closing of his career a worthy subject of 
remark. Sir John Taylor Coleridge, though still 
not a very old man, is by many years the senior 
judge on the bench, having been promoted during 
the short ministry of Sir R. Peel in 1885. He was 
then considerably under forty years of age. Judges^ 
in spite of their generally good phyiiqng^ do not last 
like, their brethren of the episcopal bench, whose 
purdy routine duties and immunity from intellectual 
exertion enable them to prolong their lives and func- 
tions to the extreme limit allotted to man. Some 
thirty years or more of mental toll in narrow 
chambers' and.ill-ventillated courts have generally 
told on the successful advocate before he has been 
selected for judicial honours, and if we look back for 
a. few years we find how short has been the term 
during which nearly all the judges on the bench have 
held their offices. The retirement of Mr. Justice 
Coleridge leaves, we believe, only a single judge who 
has earned his retiring pension by a service of fifteen 
years. While we have prelates in England or 
Ireland who date from the times of Greorge UI. and 
the Regency, none of our hard working judges bears 
a commission prior to the reign of the present Qaeen. 
Mr. Justice Coleridge was the last of King William*s 
judges, and with him a generation of lawyers may be 
said to have passed away from the Bench. There 
was also another notable difference between the^ 
excellent magistrate who now retires and those who 
are of late years succeeding to the bench. Sir John 
Coleridge was formed after a type which is perhaps 
losing credit — ^the credit of success— in these latter 
days. He belonged to the class of scholarlike, 
academical, elegantly -minded and somewhat fas- 
tidious* men, whom it is suppesed to.be the specialty 
of Oxford to produce. His university career was 
brilliant, his reading was general, his mental accom- 
plishments various. He was, we believe, the friend 
of Arnold, and he has been since distinguished for 
an interest in ecclesiastical affairs, and in that 
religious revival of which the animating spirit went 
out of Oxford. Literary tastes, formed in early life 
and cherished to the close of his career, have relieved 
the intense devotion to a dry and logical science. * In 
these points it will be readily se'en that Mr. Justice 
Coleridge differed much from the class of men who 



are. now achieving distinction in their profession. 
Indeed, one of the most striking facts of the time, 
and as yet but little examined, is the non-success in 
the present generation of our presumedly best edu- 
cated men. The contrast between the House of 
Commons of fifty, or even thirty years ago, and the 
House of the present time, as regards the number, 
the ability, and the influence of the University men, 
has been often remarked upon, and b generally attri- 
buted to the Reform Bill; but we see the same 
phenomenon on the judicial bench, where no sudden 
revolution has taken place. If we cast our eyes a 
&w years back we find the tribunals of this country 
almost entirely in the possession of Cambridge men, 
who had attained distinction at the University prin- 
cipally in, mathematical science. On the bench, or 
within a step of it, where Lyndhurst, Langdale, 
llndal, Parke, lattledale, Maule, Pollock, an^^ 
number of others. The sister university, though 
less prolific, still had some r^resentatives of her 
highest culture. Now all is changed. The best 
men are of no university, or, if they passed three 
years at either of the two, they left no traces of 
themselves iuti^the honour list. Oxford sends 
forth spirited young priests, C»ambridge is strong 
in masters of grammar-schools, but the great 
judges and advocates of the present day owe 
Alma MaUr but little. They have struck into the 
profession fh>m all sorts of byways, and distanced 
those who have rolled onward in the regular aca- 
demiQi^ rut. Soldiers and sailors attain to the erm'ne, 
and irr^pilars .of aU sorts are so successful, that 
though the university still confers its conventional 
status^ it would be notoriously untrue to assert that 
its honours are any recommendation to the young 
barrister in the eyes of that so-called inferior branch 
of the profession on whose favour his destiny depends. 
Whatever tiay be the cause of these facts — whether 
it be that the course of university study is now too 
laborious and exhausting for young intellects, or 
that at the bar the field is simply enlarged by the 
invasion of self-taught and energetic genius from 
every side, certain it is that the old type of the 
academically distinguished judge is now hardly to 
be found, and with Mr. «Tustice Coleridge passes 
away another of a race which leaves no successors. 
Of the moral qualities of this excellent magistrate 
we feel we need say little. It is useless to lengthen 
out a panegyric on one who is still among us, and 
whose character in a responsible office has been 
before the world for twenty-three years. To the 
patience, courtsey, and uniform good feeling of 
Mr. Justice Coleridge the Attorney-General paid a 
due tribute in his address. Seldom has a judge 
retired from the bench under circumstances more 
calculated to confer happiness on the rest of Ida 
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career. To have sat in the highest court of the 
pealm for a term far beyond that allotted to most, 
to'Jhave seen the legal system of the country renewed 
and regenerated, to feel conscious of having played an 
important part in the great work, and then to retire, 
full of honours, and yet not full of years, with the 
reward of veteran service, and yet with the strength 
stiUto labour for the public good, is certainly a l6t 
which' anyone might envy for the evening of his life. 
If anything could add to the feeling of just pride and 
satisfaction which such a career may inspire, it 
would be such a scene as that we record to-day, and 
the consciousness of the retiring judge that the 
language he then heard was sincere, and the emotions 
he witneased irresponaible.** 



NOTICES TO CORRESPONDENTS. 

A SuBscRiBBR. — We have not aufficient know- 
ledge of India to be able to speak with certainty; 
but we will make inquiries, and if we get-any infor- 
mation we will let you havie it. 

T. L. B. — ^We have given the omitted Equity 
Answers in the present number. 

L. S.— We think after three year's employment 
in copying you are entitled to expect to be put on 
something better, though we ean hardly believe that 



you have hitherto been wholly 'so engaged, unless it 
has been foimd that you will not apply to other 
matters; We have heard that this has been the 
cause of other articled clerks being so employed. 

ScRUTATOK. — ^It is impossible to satisfy all. We 
admit that the price of the Chroxiclb and the 
Library together makes a considerable sum, but it 
should be remembered that we were urged to double 
the Library, and did so against our own interest. 
Indeed, we have lost several subscribers through 
the change. We will consider the subject, but we 
hardly see our way at present to any reduction in 
the price of the Chrokiclb. 

Lbz (Sheffield). —On your arrival in town yon 
ean join the Society in the Law Institution. We are 
not aware of any other being now in existence. 
Those mentioned have ceased to exist In fact, 
nothing is more difficult than to keep up societies 
for articled clerks, because in a short time, the 
members having served their purposes, cease to take 
any further interest in them, and it is impossible to 
get fresh members to take a proper interest in the 
atfairs. 

M. P.— We prefer Dart on the whole, though ^e 
name of the other gives weight to his work. Besides, 
Mr. Dart is ofken too concise, and unless yon look at 
the context you will be liable to misunderstand his 
propositions. 
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bninches of the law in oonsequeuce of Uie fnUiens and complctene^ 
with which the Answers have been given. 

London: T. F. A. Dat, 13, Carey-street, Linooln's-inn. 
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CORRESPONDENCE. 



Law Library. 
Most of our readers are aware that we sometime 
since commenced a publication called **Ths I^aw 
Library ** — intended to comprise a series of works 
upon the different branches of the law. On first 
starting, the monthly numbers were published at Is. 
each, but subsequently, at the pressing request of 
some subscribers, we were inddced to double the 
size and price of the monthly number. We were 
in hopes that this would suit our subscribers, as it 
would have enabled us to complete the series within 
a much shorter time than originally proposed. But 
we found that very many objected to this, princi- 
pally on the giround that the expense of the two 
publications-^yiz., the Chronicle and the Library, 
was tob-great, and we were soon made practically to 
feel this by receiving a great number of counter- 
mands expressly on the ground of the expense. To 
meet this, we have reduced the price of the Library 
to Is. 4d., and we trust this will meet the objections, 
though, at the same time, we find that some of our 
subscribers are anxious to hare ihe price and size 
kept up. Ibe following is one out of the communi- 
cations received : — 

Sir, — ^I am sorry to see that you intend reducing 
the size and price of the Library, for it seems to one 
that 2s. per mensem + Is. 8d. (the price of the 
Chronicle) is neither an exorbitant nor ruining 
amount, even for those parties who now so much 
object to that trivial outlay. Afterwards, when 
compelled to pay comparatively l%rge amounts for 
ordinary text-books of the law, they will find, to 
their cost, that a mistaken economy hat, indeed, 
profitted them but little. 

In addition, it is hardly fair for those who are 
willing to pay the former subscription, to let the 
Library be delayed on account of the penny wisdom 
/ind pound foolishness of the eightpenny economists. 
^^ The labourer ib worthy of his hire ;** and if they 
thffik that 28. is an excessive and over-charge for 
eightjr pages of carefully compiled matter let them 
take m (or rather be taken in by) a cheaper work, 
and not thrust their economy down our unwilling 
throats t 

Be that as it majr, I hope soon to see the re-issue 
of the Library at its former size and price. Pelays 
are proverbialljr dangerous, and in this caae very 
much so, to the interest of your readers. 

^^Nemo mortatium omnwus horis sapU — no, not 
even an economist, and on this point it must candidly 
be confessed that they are no exceptions to tibe rule 
** humanum est errare. 

I trust, however that these mistaken views will 
not hinder the completion of your valuable publica- 
tion in as short a time as is compatible with the 
interests of yourself and subscribers. L. P. H. 



MOOT poEsrre. 



No, I. — Partners — Actions. 

A. and B., partners, contracted with a company to 
build a bridge in Derbysihire. Various materials for 
the works were supplied by C. on the order of A. 
and B. Ibe bridge finished, A. goes to reside at 
Edinburgh, leaving C. unpaid. 

C. is desirous of proceeding against both A. and 
B., fearing that B. (who remains in England) not in 
a positi<m to pay the whole debt. What course 
should C. take? Is it necessary to bring two 
actions? one in the Scotch, the other in the English 
eouru? H. W. 

No. 2.—Benewal^Farmer Breach of Cwenant. 

A. holds a lease of certain lands under B. In the 
lease is a covenant for perpetual renewal, and 
proviso giving B. a right of entry <m breach of any 
of the covenants contained in the lease. One of such 
covenants being by lessee to keep premises in repair. 

A. neglects to repair, but the term expires without 
B.*s exetcising his right of entry. 

A. applies for a new lease under the covenant. 
Can B. refuse legally or equitably <m the ground of 
the breach of covenant to repair ? Is the lease to 
be granted to be deemed a totally new lease, or 
rather in the nature of a oontinning lease ? in which 
last case, I presume B. could reftise. H. W. 

No. S.—SdU— Printed and Written CondRtions. 

An estate was ofiered for sale by public auction, 
subject to certain printed conditions of sale, one ci 
which was that the biddings ibr each lot should 
'* include the timber, and timberlike trees growing 
thereon,** and that '* no purchaser should retract his 
or htr bidding when once, made.** The property 
was put up in four lots, but, previously to its being 
put up, the vendor's solicitor altered the above 
condition as to the timber, and substituted a written 
onsy that the lots would not be sold inclusive of 
timber, but that each purchaser should pay for the 
timber, &c., at the valuation of the auctioneer. The 
four lots were bought by four difierent persons^ 
three of whom submitted to the condition so altered, 
and paid the deposit, purchase, and timber moneys. 
A., the purchaser of lot four, declined to pay the 
deposit, and complete the contract, nor did he sign 
the conditions' of sale, but insisted that the sale 
ought to have been made subject to the conditions 
of sale as printed^ and that tiie printed condition 
could not be revoked by a subsequent written one. 
The' mooter inclines to the same opinion, but would 
be glad of the opinions of others thereon. 

Aliquis. 
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ANSWERS TO MOOT POINTS. 

No. S6.—BaiUd Article destroyed hy Fire (toL 4, 
p. 891). 

I am of opinion that the loss, occorring through 
the negligence of the sexrant when not actually 
engaged in the business of his master, must ftU 
upon A., the owner of the machine. If the machine 
had been at work, and the servant assisting, the fire 
taking place through the same means, then I think 
the case would be altered, and B., the master, 
would be liable ; but inasmuch as the machine (at 
the time the fire broke out) was not in use, and the 
serrant smoking his pipe — I presume in a leisure 
moment— he could not be said to be then engaged in 
his master*B business so as to render his master 
liable to be called upon to compensate Ae loss (see 
Warren*B Blackstone, 385, 1855 edit.). 

F. R. C. 

No. 96.^Innkeeper--Cow'-Chirges (toL 4, p. 391). 

The innkeeper should adyertisf that the cow will 
be sold to defiray expenses unless claimed within a 
certain time. 

I am unable, at the present moment, to refer to 
an authority, F. R. C. 



ANSWERS TO EXAMINATION QUESTIONS. 



TuKmr TxRM, 1858. 

The following will complete the Answers to the 
last Trinity Term Examination Questions, given 
antey pp. 7 — 10 : — 

CoNTETAiTCiNO (ante, p. 7). 

I. Parol agreements — Part^per/ormance. — No 
verbal executory' agreement for an interest in land is 
valid within the Statute of Frauds, except on sales 
by the Court of Chancery, or under the order of the 
court, in which cases, however, the purchaser is 
always required to sign. Even an executory agree- 
ment for a demise for a term not exceeding three 
years must be in writing (Dart's Vend. 128, 139, 
8rd ed. ; as to part performance, see Answ. UL of 
Equity^ ante, p. 12). 

n. Mortgage of leaseholds, — ^A mortgage of lease- 
holds is usually, taken by way of demise, and this 
should always be done where the ri^t is large or 
the covenants are onerous. 

in. Agent bidding, beyond authority, — ^An agent 
verbally authorised to bid a certain sum for an 
est&te cannot bind his principal beyond that amount 
(Dart's Vend. 118, 119, 3rd ed. ; Olding v. Smith, 
16 Jur. 497). 

IV. Specific performance, delay, notice, — ^Wherc 
time has not been made the essence of the contract 



between Uie parties, delay, especially if occasioned by 
defects of title ultimately removed, are not a bar to 
a decree for specific performance; the purchaser 
shoidd give the vendor a reasonable notice to com- 
plete, and, on non-compliance, rescind the contract, 
but this can rarely be relied on (Stewart v. Smith, 
6 Hare, 223 ; Parkin v. Thorolif., 16 Beav. 59 ; Nott 
T. Riccard, 4 Week. Rep. 269; Forth v. Green- 
wood, 1 Jur. N. S. 866; 2 L. C. 134; Potter v. 
Crossley, 28 Law Tim. Rep. 187 ; 8 L. C. 277). 

V. Revoking will. — ^A will may be revoked by 
marriage alone (4 L. C. 886, 402) by another will 
or a codicil superseding it, by an express revocation 
duly executed, and by burning, tearing, or otherwise 
destroying it. A partial revocation may be by duly 
attested alterations, &c., and by alienation of part of 
the property contained in the will (Hay. Cony. 295, 
590; F.Bk.190, 191). 

VL Covenant for quiet enjoyihent — Dower of mother, 
— ^Where the covenants of the vendor are confined 
to the acts of hunself, and all persons daimiug by, 
firom, or under him, a daim. of dower by his mother 
would not come within the covenant ; for she claims 
independently of him. 

YIL Sale-^Deedsnot in vendor^s possession, expense 
of production, — ^If deeds are in Uie possession of 
third persons, the purchaser must inspect them 
there;, but he will be entitled to be repaid any 
expense occasioned thereby beyond what he would 
have incurred if the deeds had been in the vendor^s 
possession. The vendor must pay the expense of 
the solicitor's journey, and not merely an agent's 
charges; for although a soUdtor must employ an 
agent in town, he need not do so in the country 
(Dart's Vend. 267, 8rd ed ; Hughes y. Wynne, 
8Sim. 85; 4L. C. 11). 

ym. Defect in title— Expenses, ^Where the 
defect is first shown by the examination of the* 
abstract, the purchaser would be entitled to recover 
the expense of comparing the abstract with the 
deeds, but not if the defect appeared on the face of 
the deed (see Walker v. Moore, 10 B. & C. 416 ; 
Richardson v. Chasen, 10 Q. B. 756 ; Hodges v. 
Litchfield, 1 B. N. C. 492). Something will depend 
on the proceedings by the purchaser in affirming or 
resdnding the contract. 

IX. Sale of part of estate — Custody of deeds, — On 
the sale of part of an estate without any stipulation 
as to the deeds, if the vendor retain a portion of 
greater value and extent than the sold part, he will 
be entitled to retain the deeds; otherwise the 
purchaser will be entitled to them. The purchaser, 
if he have to furnish th^ vendor with attested copies 
(which, however, the vendor would ordinarily 
make before delivering over the deeds), wiU be 
entitled to be paid for the same. 
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X. Covenant for further assurance — Titk deeds. — 
A purchaser, not having obtained the title deeds of 
the property, and having omitted to take a covenant 
for production, cannot, it seems, afterwards require 
such a covenant to be executed to him under the 
ordinary covenant for further assurance (Dart*B ' 
Vend. 511, 8rd edit. ; 1 Russ. 247 ; but see 2 Sim. 
& Stu. 535). This point is stated in different ways 
by text -writers. 

XI. Estates in tail in freeholds and leaseholds,'^ 
Where a freehold estate is devised to A. for life, 
with remainder to B. for life, with remainder to the 
heirs of the body of A., A. will take an estate for 
life with a remainder executed in himself in tail by 
the rule in Shelly*s case. In the case of a similar 
bequest of leaseholds, A. would have an estate for 
life, with remainder to B. for life, with an ultimate 
absolute remainder to A., for as to leaseholds the 
rule is, that a limitation which in the case of real 
estate gives an estate tail, passes an absolute interest 
(ante, p. 1). 

XII. Covenant to settle real estates — Lien on estates 
already belonging tb covenantor, — As a general rule, 
a simple covenant to settle land will not create a 
charge in equity on the covenantor's real estate where 
no particular estate is mentioned. Where^ however, 
there is a covenant to settle real estates of a certain 
value within a limited time (not referring to a fVitore 
purchase of lands), the covenant will, it seems, after 
the expiration of Uie limited period, create a lien on 
the lands of the covenantor, though not as against a 
purchaser for value without, notice of the covenant 
\2 Sngd. Vend. 150, et wq, ; Dart, 606—^08, Srd 
edit.; Exp. Poole, 11 Jur. 1005; Roundell t. 
Breary, 2 Yem. 481 ; Deacon v. Smith, 8 Atk. 
323, 327 ; Fisher's Mortg. 57 ; 7 Jarm. Conv. 322). 

XIII. Purchase by a trustee and resale. — It does 
not appear what sort of a trustee A. was ; but, as a 
general rule, a trustee is not entitled to purchase 
from his ce^tit que trust, and certainly would not in 
the case put, unless he had first got rid of his cha- 
racter of trustee, andr had,, after full information, 
bargained for the right to purchase. The purchaser 
from the trustee would be liable in the same manner 
as his vendor, unless, being the case of an avowed 
purchase by a trustee from his cestui, the sub-pur- 
chaser had no notice of the circumstances rendering 
it voidable in equity (Cookson v. Lee, 23 L. J. Ch. 
473 ; Dart. 26, 29, 3rd edit.). 

XIY. Joint tenants — Mortgage by one, — ^As a 
mortgage in fee by one of two joint tenants is a 
severance of the joint tenancy, on B.*s death 
intestate his moiety (subject to the mortgage) 



descends on A. as his heir-at-law (1 Salk. 158; 
Com. Dig. tit Estates, Joint Tenants). 

XV. Mortgagee dying intestate — EUate and debt. — 
Where a mortgagee in fee dies intestete, the legal 
estate goes to his heir at law, whilst the debt belongs 
to his personal representative. 

NOTICES TO CORRESPONDENTS. 

B. — The new edition of Ayckboum is out ; it must 
have been a mistake about its delay. Ton need not 
read any other work if you purchase Ayckboum. 
ILere is no single work on Divorce and Probate. 
For Probate Court read Mr. Horsey's work; for 
divorces, Brandt, both noticed in vol. 4. 

L. M. N. — ^The best and most concise works are 
Broom's County Courts, Horsey on Probates^ 
Brandt on Divorces, and Cook on Inclosures. The 
best and most desirable books are Jarman on Wills ; 
Lewin on Trustees; Scriven on Copyholds, and 
Sugden on Powers. 

A SoucrroB. — Our readers will not agree upon 
the mode of giving the Questions Aia> Answers ; 
the general opinion is in fiivour of the jiresent form. 

H. W.-— There is no good concise work on 
criminal law. The fourth volume of Stephen is the 
best you could have. You had better wait a little 
before buying any work, if yon do not wish to read 
for criminal law immediatdy. 

*' LovBB OF Law^No. 2.**— The address is given 
at the end of the report He is a solicitor, and a 
letter will be sure to reach him. 

A. B. — ^We consider reading the *' Summary** 
will be very usefuL We think you may manage to 
pass, especially if you are in In office of good businesa 
add finish off with the agent in town. However, 
much depends upon your capacity to understand 
and apply what you ^ead. 

Lex (Manchester). — We are considering the 
subject Tou are entitled to go to the agents if there 
be such a clause in the articles, and without it few 
solicitors would refuse you leave. 

Atckboubn's Practice 6th edit — ^This shall 
be noticed in next Number. 

OLLOWAY'S PILLS and OINTMENT. 

For aU tkin diaeaMs, however inveterate, ttaeee medldnoa are 
a aovereign remedy. While the ointment paaaea throoffh the porea 
•of the akin, aa water aatontea the lOU, or as aalt penetratea uieat^ the 
pUla aet opon the hlood, which thej oorrect and portly. The wholo 
j^TiiQal machinery ia thos rendered healthy, regular, and vljsBjoua. 
The core thu effected la not partial and temporary, the dJaease is 
entirely and tor ever driven fttm the ayston, and the patient need 
not he apprehenaive of its retom. Aa these medicines have no 
violent action, they do not neoearitat? any intermptlon of ordinary 
avocationa. 

Sold at ProfiBasor Holloway's, S44, Strand, Lwdon, and hy aU 
medicine vendors throoghont the dvillaed world 
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MOOT POINTS. 

No. i.r-Beer-houie—'Eefimfig Admiuhn. 

A. is the keeper of a casiuo, and haa a license to 
sell beer to be dnmk on the premises. B. goes 
to the house of A. for the purpose of getting 
refreshment, and, on going in, A. demands six- 
pence of B. for admisnon. B. refuses to pay for 
admission on the ground that it is only a heer-hmue^ 
and contends that A. had no right to charge for 
admission. A. then calls out to his waiter, and 
B. is forcibly ejected from the premises on account 
of his refhsing to pay the admission money. I 
should feel obliged if some of your correspondents 
would give me their opinion, and also an authority. 
I am of opinion that A. was not justified in 
reftLsing B. admission into hia house on the 
ground that he would not pay the admission money. 

8. W. S. 

No. 5. — Destroying Pdtting BUU. 

A., a tradesman, is in the habit of posting biUa 
announcing his trade, &c., on certain old walls of a 
town. Several persons are constantly pulling down 
or smearing the same. It is suspected that B., a 
rival tradesman, causes their destruction. Can A. 
be said to have sufficient property in the bills, after 
being paletl in such public place^^ to enable him to 
mamtain an action againat any one diaeovered ui the 
act of destroying them ? AuQuia, 

No. 6. — Publican refusing to supply Customers, 
A. and B. went into a public-house, and caUed fbr 
some ale, which C, the landlord, reftised, flrmn some 
personal pique^ to supply them with. Several de- 
mands were made, and the money duly tendered, 
but ittill C. refused. Is he justified in so doing ? If 
not, what remedy should be resorted to by A. 
andB.? Auquu. 

No. 7. ^Legacy to Attesting Witness of Witt. 

B., a legatee named in the will of A., waa alao 
one of the attesting witnesses, but without B. there 
were a sufficient number of attesting witnesses. Is 
the legacy void ? AUQUzs. 

No. S.—Mortgdjie Deeds destroyed. 

A., the owner of a large estate, executed a mort- 
gage to B. for £4,000, and deposited the deeds. 
About twelve months afterwards B. became a lunatic, 
and, during a fit of lunacy, burnt A.*8 title-deeds. 
Has A. any remedy? if so, what, and against whom? 

AlJQUIS. 

No. 9. — Removal of Tombstone. 
lias a rector or vicar of a parish any right to 
remove a tombstone from the churchyard against 



the wiahea of the party placing' it there, on account 
of it having venea or words inscribed upon it which 
the rector or viear does not approve of, but which 
are not in themselves libellous ? And, if the words 
inscribed were libellous, could he remove the atone, 
and would the party upon whom the libel waa made 
have any right of action against the personal repre- 
sentative of the deceased or the person who caused 
the libellous words to be inscribed? In the first 
case mooted, if the rector or vicar persisted in re- 
moving the atone, could the person who caused it to 
be erected bring an action of trespass against the 
rector or vicar (as the case might be) ? F. R. C. 

No. 10. — Order ofAffiUation^Enforcing. 

A. obtains an order of affiliation upon B., i^hich ia 
confirmed on appeal. B. ia possessed of xsld^ pro- 
perty, and intends (it is supposed) to go to America, 
to avoid complying with the order. 

Supposing B. not to alienate such property, are 
there any means of makmg it available for the pay- 
ment of the instalments which may become due 
under the order subsequent to his departure ? 

Can B., befone leaving England, be compelled to 
give security for the payment of auch subae^uent 
instalmenta, and if so, how ? And would it make 
any diiibrence if the bastard was likely (by reason of 
the absconding of B.) to become chargeable to the 
pariah ? J. W.« Jun. 

Stamps, m Bank«r*8 Chbquxs. — The bill 
imposing a penny stamp on cheques ia now i 
operation. In caaes where money ia paid acroas the 
counter to the drawer of a cheque himself, such 
chieque' being *^ to self,** and not to order, no stamp 
ia requiaite, thd caaea contemplated in the varioua 
Btamp acts being those only in which a third party 
is concerned, and which are held to arise out of 
transactions of profit. Transfer tickets for customs 
and other payments iaaued by bankers against stamp 
cheques for Uie sake of security are also exempt. . 

" Costs " in Bakkruftct. — Last year the 
revenue of the Court of Bankruptcy waa £100 Jb2 
6s. 5d«, and the expenditure £86,255 lis. lid., 
leaving a surplus of £14,496 lis. 6d. The per- 
centage fees by the official . assignees were in the 
year £88,850 5s. 9d., and the stamp duties £19,109, 
4s. 2d. 

Sbntkkces at Quarter Sessions. — ^By a late 
Act it is declared that every sentence pronounced by 
any court of general, or quarter, or adjourned 
sessions of the peace, is to take effect firom the time 
of the same being pronounced, unless the court 
otherwise directs. UntO this alteration the sentence 
dated from the day the sessious commenced. 
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ANSWERS TO MOOT POINTS. 

No. 3,— Saie — Printed and IVrilien Conditions. 

From this question it appears tfiat A. went to the 
sale, and before the lot: were sold by auction heard 
the conditions of sale read by the auctioneer. Three 
lots were sold, and on the fourth lot being put up to 
auction A. bid, and became the purchaser. After 
the sale A. refuses to sign the conditions of sale, 
on the ground that the lots were not sold according 
to the printed conditions furnished to A. before the 
Bale, and that the printed conditions could not be 
revoked by written conditions which were read at 
the sale. 

Where the auctioneer at the sale made verbal 
declarations at variance with the particulars, &c., a 
purchaser would seem to be under this disadvantage 
f~viz., that if the court were clearly satisfied that he 
heard and understood the effect of the verbal 
declaration, he probably would not obtain a decree 
for specific performance without the variations, 
supposing them to be to his prejudice ; nor on the 
other hand could he enforce specific performance 
with the variations, supposing them to be in his 
favour. A purchaser buying under such circum- 
stances should have the requisite alterations made in 
the printed particulars or conditions before the 
agreement is signed by himself and the vendor, 
although in cases where the vendor is selling under 
a power or trust this might occasionally give rise to 
questions with the parties beneficially interested 
(See Gunnis v. Erhart, 2 Cr. & J. 411 ; Pembcr v. 
Matthews, 1 Bro. C. C. 62 ; Ogilvie v. Foljambe, 
3 Mer. 63; Woodward v. Miller, 2 Coll. 279; 
Sug. 23). S. W. T. 



Electiok of Members duriko Recess. — The last 
act of the late session is entitled *^ Election of Mem- 
bers during the Recess Act, 1868." The Speaker of 
the House of Commons is empowered to issue his 
warrant during the recess for new writs on members 
accepting office; and members who accept offices 
whidi vacate th^ seats are to signify the same to 
the speaker, which notification is to appear in the 
London Gazette, The act is not to apply to the 
acceptance of the Chiltem Hundreds. 

The Paper Duty. — ^From a Parliamentaiy return 
recently issued it appears that the net amount 
of duty received on paper in the quarter ended 
March 31, 1868, was— England and Wales, £814,660 
17s. 8d. ; Scotland, £262,969 13s. Id.; and Ireland, 
£61,912 12s. Id. ; being in all £1,119,433 2s. lOd. 
The total received during the preceding year was 
rather more, being £1,126,649 Is. 7d. 



Stipendiary Judges.— A Parliamentary return, 
just issued, contains a variety of particulars relative 
to the stipendiary judges and their salaries. It 
appears that the number of Judges of Superior 
Courts is, in England, 24; in Ireland, 17; and 
Scotland, 13; total, 64; whose aggregate salaries 
amount to £241,804. There are 440 Judges of 
Inferior Courts, including the Bankruptcy, Insolvent 
Debtors' and County Courts, stipendiary magistrates, 
&c. (199 in England, 132 in Ireland, and 94 in 
Scotland). These salaries amount in the whole to 
£292,663, showing the total amount paid yearly to 
stipendiary judges in the United Kingdom to be 
£534,467. The salary of the Lord Chancellor is 
£10,000 ; of the Lords Justices of Appeal, and the 
Master of the Rolls, £6,000 each, and of the Vice- 
Chancellors, £6,000 each. The Chief Justices of 
the Queen's Bench and Common Pleas, £8,000 each ; 
the Lord Chief Baron, £7,000; and the Puisne 
Judges of all the Common Law Courts, £6,000 each. 
The Judge of the High Court of Admiralty, gets 
£4,000, and the Judge of the new Court of Probate, 
£5,000. The London Bankruptcy Coimmissioners 
are paid £2,000, and those in the country £1,800 
each. There are three Insolvent Debtor Court 
Commissioners, one of whom gets £2,000 ; the others 
get £1,600 each. Of the sixty County Court Judges 
twenty are paid £1,600 each, and thirty-eight 
£1,200 each, while two get £1,860 each; and the 
remuneration of each of the eighty-five barristers 
who revise the voters' list, is £210 a-year. There arc 
twenty-three stipendiary magistrates of the thirteen 
police-courts of the metropolis, one of whom (the 
chief) is paid £1,600, and the others are paid £1,200 
each. In all England besides there are only twelve 
stipendiary magistrates, four (Manchester, Birming- 
ham, Liverpool, and Wolverhampton) at £1,000 
each ; three at £800 ; one, £840 ; and three at £600. 
The Vice-chancellor of the Duchy of Lancaster has 
£600. The scale ofpayment of the Irish and Scotch 
judges and magistrates is considerably lower than tlic 
English. 

Lunatic Asylums.— The return of the number 
of licensed houses in England and Wales, and the 
number of patients on the 1st of January last, gave 
the following results: — ^In the metropolitan licensed 
houses the number of private lunatics was 676 males 
and 630 females ; and of pauper lunatics, 490 males 
and 827 females, showing a total of 2,623. The 
provincial licensed houses contained of private 
lunatics, 764 males and 743 females ; and of pauper 
lunatics 603 males and 647 females — a total of 2,647. 
The number confined in lunatic asylums, exclusive 
of licensed houses, was 16,164. 

Mr. Wilde, Q.C., nephew of the late Lord Chan- 
cellor Truro, is canyassing the borough of Leominster. 
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NOTICES TO CORBESPONDENTS. 

W. B. — ^You should obtain leave of the Ezaminera 
to be examined conditionally; some good reason 
must be shown, otherwise you must wait till the 
term after attaining twenty-one. 

J. C. — We are obliged by the information ; it is 
evident the words ** in the colonies " have been acci- 
dentally omitted. 

F. P.— You should get the town agent to send to 
the office, giving him the name of the intestate ; he 
will have to pay Is. for the search, and for the copy 
according to length. 

X. Y. Z.— It is impossible to fiilly answer this 
question in a notice. For common law, Broom^s 
Principles of the Common Law and Smith's Action 
at Law ; for equity. Smith's Manual, or, better, the 
second volume of Spence, and Ayckboum*s Practice ; 
for conveyancing, Williams^ Real and Personal Pro- 
perty (2 vols.), Barton's cismpendium, and Smith's 
Compendium; for bankruptcy, the last edition of 
Archbold; for criminal law, the fourth volume of 
Stephen may be sufficient : there is no one satisfac- 
tory book. 

Erratum in " Library." — Page 183, as to 
stamp on contracts to serve as artificers, &c., insert 
" in the colonies " after ** to-serve." 

W. S. — ^We are quite willing to insert any moot 
points which contain any points requiring and de- 
serving consideration. We cannot say those you 
have sent are such. We insert few answers now, 
because it appears to us that many answers sent do 
not deserve publication. We wish our readers could 
come up more to the standard of former days, when 
when we had some really able answers, and were 
then glad to give them insertion. 

M. S. F. — ^It is quite impossible we can answer 
without knowing more of your studies and capa- 
bilities. Four hours' reading is sufficient, but that 
alone will not get you.through ; for jcu should dis- 
cuss the matters with some one, or, at least, recon- 
sider your readings, and ascertain what it is yon 
carry away from the perusal of a wotk. 

"Law PiioposmoNS."— We are sorry we are not 
able to insert anything in the present number : the 
deficiency shall be made up in tiie next month. 

" Law Ldbraby."— We are obliged to " Aliquis," 
" T. H. L.," and "F. S." for their several commu- 
nications. As it is impossible, at present, to make 
any alteration, we think it will be better not to 



insert any of the letters, though we are senrible that 
they are kindly meant. " F. S." is mistaken in 
supposing that we have already determined to go 
back to the 28. parts ; he and his friends shall be 
considered, as well as the other side. 



A Poetical LmoAifr. — ^Inthe Insolvent Debtors* 
Court ah insolvent, who had gone by the name of 
''Sir Nathaniel Hales, Bart," was finally heard. 
The insolvent had been concerned in a good deal of 
litigation. He claimed considerable proper^ in 
Warwickshure, as heir-at-law, bringing actions of 
qjeetment A creditor complained that the insolvent 
had brought an action of qjectment against him, and 
had put him to an expense of about £80. The writ 
was endorsed in the following nuumerr— 

** Wise mte Boifer, good meo grieve, 

ELnaves deoeive, and fools believe; 

Help, Lord ! send aid unto ns, '* 

Else knaves and fools will qoite ondo ns." 

It appeared that the insolvent had been 14 months 
in prison, and that by taking the benefit of the act he 
would lose his annuity of £40 under his father's will. 
He said he believed he was entitled to Mr. ]^les*8 
property. — ^Mr. Commissioner Murphy said he had 
suggested a settlement to prevent the insolvent 
losing his annuity. He wanted to protel^ the man 
against his own folly. The court would consider 
the length of time the insolvent had been m prison. 
— ^Mr. Horn addressed the court on the part of the 
insolvent. — ^Mr. Sargood said he should ask the 
court to mark this case for the wanton litigation, 
notwithstanding the time he had been in prison. — 
Mr. Commissioner Murphy said he should eertainly 
mark the case. He had done all he could to assist 
the insolvent His honour gave a judgment of three 
months from the vesting order. 

In a case of robbeiy by a Post-office servant, 
tried at Monmouth, the attorney who had been con-' 
suited, seeing there was no ground of defence 
declined to act, and returned the money. Mr« 
Justice Byles said the attorney had acted ^ery 
wisely and very honourably. 



TTOLLOWAT'S OINTMENT and PILLS. 

JlX Wotinda, sorM, and nloeri ere porUled uid heeled with aheo- 
Inte certainty by these external and Internal remedlea, which mk 
opei-ate with k rapidity tfaet looks like magic. Thelr'doule actkm 1e 
irreiifttlbla Unhappy creaturen "the mere dfipalr of saifery/* 'ob- 
jects so horribly dnslghtly, that the most benevolent torn away ttom 
them with a shudder, hare been snatched trom the very edge of ttw 
grare, and restored to life, health and sodefy, by these dnal medi- 
caments, these twin medical charma. The Otnrment should be 
rubbed twice a day into the; (arts aflTeeted, and the PiUs shoold be 
taken according to the printed directions aeeompanying erery box 
The core will be complete and permaneafc. 



Printed and publishod by Thokas P. A. Dat, at his residence. No. 13, Carey-street. Lmcoln's-lnn-flelds, In the perish of St. 
Cleniout Danes* in the ooonty of Middlesex.— Wednesday, Sept 1, 186tk 



Clif %m Clnniirlf. 



Ko. 63-VoL V. 



OCTOBER 1, 1858. 



PrioelB. 8d. 



TAQM 

Tsi EI0U8B Lawtkb 109—118 

Law PBoromriom ^ 119—118 

STATuns ov 81 A tt Vic. > 118—181 

'SuMXABT OP Dscmo s:— Conreyanciii^ and Eqoitjr— 
EquUj Piactloe— Common Law— Commom Law Prae- 

tlee— Probate and Dirorc o— Panknq^tcy ... 181—187 

Local Qormamaar Act .^ ... ... • 187—189 

Amwns TO Moot 'Ponn ... ... ^ 189—141 

MoTion OP Nbw Boon ^ ... ... 148—144 

Moot Pomv • ... «•# .m ... zIt 

CnoaiBB CHa^cBs «•• zr— xrl 

NoncBB TO CoBiunpoiroBiria ... ..» ... .. zri 

In MctUhJif Nmnben, Price /S ht e tnp enee, 
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Worka specially adapted aa a preparation fbr^tfidaDooeaaftil paasage 
thnmgli, the Examinations to which Articled Clerks are subjected. 
These works propose to flimish Articled Clerks with precise lntem»- 
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has flimlshed another inoentlre to stndy, and It is to assist the 
didate In competing Ibr these that this series of Works Is Issued. 



THE FIB8T TWO VOLUMES ARE NOW BEADT, 
(Price lOSL 6d. each, doth) being 

OD OatUnes of Practical Law; 

(2) The Principles of the Gommon Law ; 

And will be followed by 
The PrMtioeof the Ckmunoa Law 
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InTSlnablo aa presenting a compoidious statement of the reiy 
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annual subseriptldn of 18s. — for whldi sum It wUl be aent post-free 
to subseriberib It can also be obtained through the booksellers In 
the usual way. The adrantage of the Libbaxt are so palpable, that 
it la to be suppoeod that no Artlded Clerk wQl hesitate to support 
11 ' 
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IITTLETON'S TENURES: with Notes, and 
^ Copious Questions on the Text and Notea. New Edition. . 
Tlie mode In which this work has been edited is, in the first place, 
bv omitting the portions quite obsolete ; in the next place, by slightly 
attering Littlktoh's Text, where some partial diange has been made 
In the law since Uttleton's time ; and, in the third place, by adding 
notea to very many of the sections, noticing the changes made by 
s Utu te s , and in some cases stating recent decisions of importance, 
and, in the last place, by fhmishing a most complete series of 
qnaaUons on the texts and notes. 

London : T F. A- Oat, 18, Car«y-ftreet, Llncota's-laii. 
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In this edition a new Title, *« Executors and Administrators' 
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in matten of detail. 
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sereral new Rules gfren ; and hi Pakt 8, a Rule for Calculating the 
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Ih the Tablh, one has been added which wfll be found of much 
tttUity, as fh>m it, In a simple manner, tho price of Com in shillings 
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MOOT POINTS. 

No. 11. — Distress — Entering by Trap-door. 

A. hires a room of B. by the week ; has paid no 
rent; left the house with his wife in possession ; 
she keeps the door of the room always locked, to 
prevent the landlord from coming in to distrain for 
the rent due. There is a kind of trap-door (which 
was shut and locked when the room was hired) by 
which B. can enter. Has he a right to do so, and 
distrain? Commisszoneb. 



No. 12.— Articled CUsrk—Serving Office 
or Voidable. 



-Void 



Li the month of March last B., a turnkey of a 
prison or gaol at R., was articled to C, an attorney, 
who thereby subsequently became concerned for 
several of the prisoners in such gaol or prison. I 
think it has been decided that the articleship in a 
case like the present is not' only void, but that the 
attorney is also pimishable. Doubts, however, have 
been entertained as to whether the articleship is void, 
or whether the attorney is punishable, in which 
doubts, I confess, I fully concur. Perhaps some 
of your readers will, if possible^ refer me to a caft in 
point. B. R. T. 

No. 18. — Master Assaulting Person Beating his 
Servant. 

A wife is justified, it is said, in committing a 
battery in defence of her husband ; and, e converso^ 
a husband in defence of his wife ; and a servant is 
justified in an assault in defence of his master.. 
QiMBre, would a master be equally justifiable in as- 
saulting a person whom he saw beating his servant ? 

Maoistsb. 

No. 14. — Landlord and Tenant-^^Eepairs 

A. let B. a lease of a house and land for the term 
of twenty-one years, determinable at the option of 
either party, at the expiration of the first seven or 
fourteen years, B. to lay out the sum of j£180 in 
repairs, and keep the same in repair. B. laid out £220 
in repairs. Qtwsre, first, does the expression '^ keep 
the same in repair ** mean that such repairs shall be 
done immediately upon the premises becoming out of 
repair, or may they be done immediately before the 
expiry of the lease ? Second, can' B. deduct frt>m 
his rent the amount over-paid for repairs ; if so, and 
the landlord (A.) refuse to allow it, has B. any 
remedy? J. W. B. 

No, 16. — Landlord and Tenant — Improvements, 

A. lets a farm to B. from year to year. A. dies, 
and C, being his heir at law, becomes B.'s landlord. 



After the lapse of a few years, during which period 
B. spends considerable sums ou improving the farm, 
and amongst other things makes certain waste land 
arable, C. gives B. notice to quit, and on application 
refuses to make B. any compensation for the money 
expended in improvements. 

Can B. recover against C. ; B. not having reaped 
the benefit of his improvements? 

Ah Abticued Clkbk. 

No. l^,^Charge on Lands. 

A., by his will, cbfliges his lands with the 
payment of a sum of £10 annually to be paid to A. 
and his assigns fbr ever. What kind of property is 
this? and, on A.*s death intestate, who will be entitled 
to it? W. H. S. 

No. 17. --Deinse-^Fee or TaH 

A devise of real estate is made to A. for life ; and 
after his decease equally between his issue and their 
assigns for ever, with a gift over on default of issue 
of A. What estates passed to A. and her issue ? 

W. H, S. 

No. IS.'-Contract for Sale— PuhUe Auetim. 

The owner of a house enters into a contract for 
the sale of it ; at that time he resided in the house. 
Before the day appointed for the completion of the 
purchase, he advertises a sale of his ftamiture, on tjie 
premises sold by public auction. Can the purchaser 
prevent the rale by injunction, or what other 
remedy has he? Would it be necessary that he 
should first accept the title? or would an application 
for an injunction amount to an acceptance of the 
title. H. W. 

No. 19. — Mortgage — Reeonveyanee^Covenant to 
Produce. 

A mortgage is made in fee ; the mortgagee devises 
his mortgaged estates to A., B., and C, and their 
heirs. A. executes a disclaimer. The mortgage 
money is now to be paid off, and the mortgagor 
insists on a covenant to produce the deed of dis- 
claimer, but the mortgagees ref\ise to give in. 

Is the mortgagor entitled to sach a covenant? 

M. J. N. 

No. 20. — Making Mortgagor Executor. 

A mortgagee appointed his mortgagor one of his 
executors, and also devised to him and the other 
trustees his mortgaged esUte. What was the result, 
both at law and in equity? Would it make any 
difference whether the testator's estate was solvent 
or insolvent? M. J. N. 
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CROSSED CHEQUES 

We have elsewhere noticed the new act (21 & 22 
Vic. c. 79) relative to crossed cheques, and as the- 
topic is one of importance, the following statement 
on the part of hankers may be useful to our 
readers : — 

'* The practice of crossing cheques originated with 
the clerks at the London clearing-house, who wrote 
the name of their bank across the cheques they 
collected or cleared, in order to their identification in 
case they should not be paid. The customers of the 
several bankers who were members of the clearing- 
house soon learned that any cheques drawn by them 
and paid into a clearing bankers hands, need not be 
provided for until the close of the day; it thus 
became the pradtice of the drawers themselves to 
cross their cheques to ensure their passing through a 
banker. This was %rther found to be a great pro- 
tection against the improper appropriation of cheques 
so crossed, as the holder could only obtain payment 
through the medium of a banker through whom the 
payment could be traced. In process of time this 
practice became a custom recognised in the courts, 
and thus obtained the force of law. 

'*In a well-known case, that of Bellamy v. 
Maijoribanks, in which it was sought to recover 
from Coutts and Co. the amount of a cheque drawn 
upon them and paid to Gosling and Co., although 
specially crossed to the Bank of England, Baron 
Parke, in giving judgment for the defendant, said, 
^ We see no legal objection to this custom, that of 
requiring a crossed cheque to be paid only to or 
through some banker, if tiius limited and understood. 
It is, in our opinion, a reasonable and lawful practice 
and usage, in order to secure as far as possible pay- 
ment of cheques to honest and bond Jide holders. 
We feel strongly that to carry it further, and make 
the banker answerable to his customers for the 
appropriation by the payee of the proceeds of a 
crossed cheque received through a banker, would 
render the conduct of banking business very difficult, 
if not impracticable, and would cast a serious and 
probably mischievous impediment in the way of 
carrying on the money transactions of this country.* 
Although the custom well known and invariably 
acted upon by bankers is thus clearly recognised by 
the courts, the public do not appear to have been 
satisfied to bear their share of responsibility or the 
loss arising from dishonesty of servants in appropri- 
ating crossed cheques entrusted to their care, for in 
the case of Carlon v. Ireland, where the plaintiff, a 
solicitor, had given a cheque ^ specially ' crossed to 
his clerk, to pay into his banker^s, and this clerk 
obtained the money from a tradesman to whom he 



was kno\?n, and who paid the cheque into the 
hands of his own bankers,, by whom the amount was 
collected, the plaintiff . sought to recover from the 
tradesnum, or in other words, to make another bear 
the loss arising from the default of the plaintifi^s 
servant. This attempt was unsuccessful. Matters 
remained in this state until the passing of an act, 
introduced by Mr. Apsley Pellatt, 19 & 20 Vic. c. 
25, June 23, 1856, which enacted that— 

*» ' In every case when a draft on any banker 
misde payable to bearer or to order on demand, bears 
across. its face an addition in written or stamped 
letters of the name of any banker, or of the words 
' and Company,* in full or abbreviated, either of such 
additions shall have- the force of a direction to the 
bankers upon whom such draft is made, that the 
same is to be paid only to or through some bankers, 
and the same shall be payable only to or through 
some banker.* 

''This act is dear and explicit; but a case has 
recendy arisen, known as Simmons v. Taylor, the 
facts of which are briefly as follow: Simmons 
drew a cheque on the London Joint-stock Bank, and 
crossed it with two traverse lines, and the words ' & 
Co. ;' the cheque fell into dishonest hands, the lines 
and words ' & Co.* were carefully removed, and in 
that state the cheque was presented and paid. It 
was sought to make the banker liable for having so 
paid the cheque which had been crossed, although no 
vestige of such crossing appeared upon it. This 
attempt was unsuccessful, and has resulted in the 
introdi *tion of the present bill, against which I 
submit the following objections : — 

** 1. That the banker has at present cast upon him 
by law a very heavy responsibility, under which no 
ordinary vigilance or care will guard him from 
frequent losses. There are — 1st. Forgery of indorse- 
ments on bills of exchange.— In these cases the 
signatures of the endorsers cannot possibly, in one 
instance out of a thousand, be known to the banker. 
A few years since a London banker was compelled to 
lose several thousand pounds in consequence of having 
paid a bill accepted by an insurance company, the 
forged endorsements actually existing on tiie bill at 
the time it was accepted by the company, whose 
agent was the defrauder. 2nd. Forged cheques and 
acceptances. — ^The recent conviction of a gang of 
forgers, who had successfully for many years carried 
on their practices, revealed that these men had 
organised a scheme of a most perfect character, and 
were able to produce signatures so perfect in their 
imitation of the originals, that it became impossible 
to detect the fraud until after it had been successfully 
perpetrated. 

" In a case in which this bank was defhtudcd by a 
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series of forged cheques uttered by the clerk of a 
customer, the execution of the forgeries was so good 
that the customer himself did not, on the first 
examination of his paid cheques, detect them "all. 

" 2. The proposed bill is unjust, as it will not only 
relieve, 1st, the customer of the bank from his fair 
share of responsibility and risk of loss arising from the 
dishonesty of his own, or the public servants of the 
Post-office service, but, 2nd. will also relieve from the 
like responsibility and risks persons with whom the 
banker, as drawee of a cheque, has no connection ; it 
is far fh>m being an improbable occurrence that a 
cheque shall be issued uncrossed, be crossed with * & 
Co.* by a subsequent holder, and after passing 
through several hands be the subject of a collusive 
firaud on the banker. 

^^ 3. It will tend to generate on the part of the 
holders of crossed cheques a want of care and caution 
in guarding these documents. The following circum- 
stance occurring recently with one of our customers, 
confirms th <s conviction : — ^This house is in the habit 
of sending through the post cheques payable to 
* order,' and, in the mistaken belief that the bank was 
liable for the forgery of endorsements on these 
documents, admitted that they took no trouble, by 
requiring an acknoledgment or otherwise, of ascer- 
taining that their remittances had reached Uie persons 
for whom they were intended ; a draft was lost, and 
on calling at the bank to stop the payment of it, they 
were incidentally informed that the bank was not 
liable on the payment of a draft to ^ order,* purport- 
ing to be endorsed by the payee, should such endorse- 
ment prove to be forged, upon which, in alarm, they 
immediately stopped the payment of several drafts 
they had issued payable to * order,* but of which 
they had received no acknowledgment. 

** 4. The examine tion'of the crossing on cheques at 
the clearing-house will be very difficult and fre- 
quently quite impracticable. The greatest delivery 
of cheques for payment through the clearing-house 
takes place between half-past three and four o*clock, 
and after the latter hour no more are received; 
three-quarters of an hour on ordinary days, and one 
hour T stock settling days, are allowed for the 
banker to examine signatures and accounts, and make 
his entries before payment or return of such cheques 
as are unpaid, and it is not an unfrequent occurrence 
for one banker to have to pay from 2000 to 3000 
cheques on a settling day, and a proportionate num- 
ber on ordinary occasions — an examinatir of the 
crossings, which must be made within the clearing- 
house, and before any entry or other examination is 
made, becomes impossible within the allotted term.** 



A. Z. — Your not having been in a town office 
befi>re would be an objection, or, at least, you would 
have to submit to a kw^uced salary for a time. If 
you had a good knowledge of conveyancing this 
might counterbalance the other. From £120 to 
£150. 

J. W.— The "LiRRARY** will continue to be 
issued in its present form, size, and price. 
. A. W. — As the Council of the Law Institution has 
the disposition of the Clement*s Inn prize, they con- 
fine it to those under the limited age. 

Lex. — ^It is impossible to lay down any rule as to 
what offices articled clerks may or may not hold ; 
the principle is, that they may undertake anything 
which does not afiect or prevent a honAfde service 
under articles. Thus, no office can be safely held 
which encroaches on the daily avocations of the 
clerk to such an extent as to prevent his attending 
to the duties of the office in which he is articled. On 
the other hand, where the duties are light, and com- 
patible with attention to the office duties, there is no 
objection, if with the Bolicitor*8 consent. After 
office hours the clerk may employ himself as he 
pleases. 

Law FBOF08ITION8.— We find that several of our 
Subscribers are desirous to have these in such a 
form as would admit of being bound up ieparaiely^ 
and we should be glad to comply with such a request, 
but in the present form of the publication this is im- 
possible. , It would involve our returning to the old 
octavo form of the Law Students' Magazine^ but 
whether our subscribers would like that we cannot 
say at present. It certainly is more convenient for 
binding. If the " Propositions ** were continued in 
each number they would form a small volume in a 
year, and could l>e bound &th^r as a separate work 
or at the end of the annual volume. 

T. S.— Your Moot Point and Answer arrived too 
late for this number. We arc. willing to admit a 
reasonable number in each number, but there must 
be some limit. It is not true that we desire to 
*( burk '* the Moot Point and Answer system, though 
we admit we may have somewhat checked the supply 
by the r^ection of some. 



HOLLOWAY*S OINTMENT. Skin diseases 
are in«Yalent ewryvhere, mad eTcrywhere \m it known that 
HoUoway's matcblcn Ointment is a ipeciflc remedj. The demand 
for it la extraordinary. When the Ointment ia appUed to the dieeaeed 
parta, the effect ia wondeiltaL It ia more like that of masic tlian of 
medicine, hot the relieved patient need not let hia astonidoment and 
deliffht be daahed with fear or doaht aa to the ultimate reaolt of ao 
•ndden an action on the iTatem. Ibr thia flunona Ointment la aa 
innocent and benign aa it ia powerftiL It doee nM throw the dlaeaje 
inwarda, bat ina&inatca itaelf throng the porea of the akin to the 
original canae of the evil, and efliscta a perfact core; 
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THE LAW STUDENTS' LIBRARY. 
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datlon in the nrlndplee of the law will make the best practieal la«hrer. 
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tike asaal way. The adyaatage of the LniUaT are so palpable, that 
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dependent on LiTcsi Ksrersions, Terminable Paymenta, Ac, many of 
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Esq., Author of '*llie Practical Conrsyancer.** Ac Ac 

In this sdition a new Title, ** Executors and Admbilstrators' 
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LEGAL EDUCATION. 



At the late meeting of the Social Science Associa- 
tion a communication was read from the Lord Chan- 
cellor of Ireland, in which the following observa- 
tions respecting legal education occur, and are 
worthy the consideration of our readers : — ** There 
is another subject vitally connected with all that we 
can hope for in the improvement of our juris- 
prudence, and that is the subject of legal education. 
Improved procedure — amended laws — much to be 
valued though they be, yet if we do not secure the 
moral elevation, the trained capacity, and the love 
of justice in those who are to administer these laws, 
we deprive them of their living power, and they 
take no root in the respect and the affections of the 
people. T\Tiy, may I ask, why should not the pro- 
fession of the law be dealt with as other professions? 
Why should not the proper.qualification be required, 
and the suitable education made compulsory, in 
order to obtain the status of a barrister? And, 
when obtained, why should preferments be set apart 
for the barristers of six years^ standing, or any 
longer period of more seasoned incompetence? 
Some years since it^vwas said in the presence of a 
lord-lieutenant of Ireland that there was neither 
honour nor honesty to be found in the country. An 
old sagacious physician who was in the room 
observed that that wfia going a little too far. 
* Perhaps,* said he, Hhere is no great market for 
the articles; for surely supply will soon meet 
demand.* In the several inquiries on education, 
military, medical, and the commission on the inns of 
court, there will be found a concurrent testimony in 
favour of laying the foundation of a good liberal 
education before the work of special instruction 
should begin. This instruction is not education, 
and without education it is but handicraft. I must 
not be tempted to poach on the manor df Mr. 
Cowper; but I know he will not object to my 
recording the heartfelt pleasure with which I paid 
the testimony, that it is our interest not less than 
our duty to educate a man for his own sake as a 
moral, intelligent, accountable, and immortal being ; 
and the more careful this training and teaching, the 
more complete this education, the more certain the 
success of special and subsequent instruction. If, 
then, the progress of education would be ascertained 
by periodic tests ; if university degrees were made a 
plain reality, and not a pompous fiction ; if the inns 
of court would (as I have reason to believe they 
will) secure the required qualification before they 
admit to practice; and if the policy of the publio 
service were such as to encourage and reward merit, 
doing justice to those who devote thpmsclves to the 



administration of justice, then nught we reasonably 
expect to have men worthy of that profession which 
has given to the country its Hale and its Somers, 
with Holt and Mansfield, with Bushe and Plunkett, 
those lights of other days, illustrious men who have 
left behind them a track of glory which has not 
ceased to shed its lustre on the Profession which 
nurtured their genius and their virtues. The 
country is deeply interested in surrounding the 
profession with all the security which can be aflforded 
by liberal education and enlightened policy. On' 
the moral results may much depend the pure, 
dignified and impartial administration of justice, and 
with this are bound up the order, the freedom, and 
the maintenance of civil society. But the use of 
timely remedies is a standing, duty. The continued 
neglect 'of functional irregularity leads to chronic 
disease and organic disorder. AH analogy and all 
experience, from the pruning of the tree to the 
repair of the building, teach us that the conservative 
spirit is necessarily remedial, and that the demands 
of time cannot safely be postponed. * Time,' says 
Sir Matthew Hale, ^is the wisest thing under 
Heaven. He that thinks that a State can be exactly 
steered by the same laws in every kind as lit was 
200 or 800 years since, may as well imagine that the 
clothes that fitted him when he was a child should 
serve him when he was grown up as a man. The 
matter changeth the custom, the contracts, the com- 
merce ; the dispositions, education, and tempers of 
men and societies change in a long tract of times ; 
and so must their laws in some measure be changed, 
or they will not be useful for their state and condi- 
tion.* The living law must not be left to perish in 
the arms of the dead. Law is a rule of present 
obligation, and the statute-book should therefore be 
cleared of all that is not now proper to bind the fk-ee 
citizens of this generation. Some laws have been 
but the scaffolding of our social system;- the removal 
of such cannot weaken the foundation or shake the 
superstructure. Others have lost the sanction of 
public opinion, and a law which cannot be enforced 
without offending public feeling ought not to be 
retained. Again, there are laws which are now 
happily jurpassed by the improved intelligence and 
moral convictions of society; laws which may, 
perhaps, have aggravated the evils which they were 
called on * to remove, for these could only yield to 
higher influences.** 



Lord Ellekborougu and Jekyll. — ^Dining one 
day at an azzize dinner, some one offered to help him 
to some fowl. ^^ No, I thank you," said his lordlship : 
" I mean to try that beef." ** If you do, my lord," 
said Jekyll, " it will be hung beef." — Law and Law- 
yers, by Archer Poison, 
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RULE IN SHELLErS CASE. 

Gentlemkk, — Will you permit me to refer you to 
your Answer to the 11th OonyeyaDcing Question of 
last Trinity Term, for a little information upon the 
first portion of that answer. The question was "An 
estate, consisting partly of freehold and partly of 
leasehold, is devised to A. for life, with remainder to 
B. for life, with remainder to the heirs of the hody 
of A. : what interest does A. take in the freehold and 
leasehold respectively?" And your answer thereto 
was, "Where a freehold estate is devised to A. for 
life, with remainder to B. for life, with remainder to 
the heirs of the hody of A., A. will take an estate 
for life, with remainder executed in himself in tail, 
hy the rule in Shelley's Case:' 

Now the whole force of the rule in Sbelley^s Case 
is, as appears to me (see 1 Steph. Com. pp. 308 and 
809), clearly to destroy the life estate, and make it 
an estate tail; therefore, I cannot see how A., in 
the question, can first take a life estate, with re- 
mainder exe<iuted in him in tail, by (he rule in Shelley's 
Casey as your answer says he would; because, as I 
said before, the rule in Shelley*s Case seems to 
destroy altogether the life estate; then^ if that be the 
case, how can A^ take a life estate under that rule ? 

Would not B. in the question rather take the 
first life estate, and A. an estate tail in remainder, 
under the rule in Shelley*8 Case. I am, &c., 

T. H. A. 

Note. — Our answer is quite correct. See 1 Prest. 
Est. 846, where it is said, "When other estates are 
limited intermediately^ the limitation to the heirs will, 
during the existence of these estates, give to the 
ancestor an estate [an inheritance] in remainder^ to 
take effect in possesion according to the order in 
which it is limited; but in subordination to and a/ier 
the determination of the intermediate estates by 
which it is preceded." — Eds. 



MOOT POINTS. 



No. 21. — Adultery — Lunacy, 

Is a wife punishable for adultery committed by 
her during the lunacy of her husband? I presume 
that, as the act of adultery is in itself an illegal one, 
it is, of course, an offence for which she is punish- 
able. But, qucere^ who is the proper party to bring 
the action. An opinion, and, if possible, a case in 
support of it, will oblige. W. Mobeis. 

No. 22. — Lunatic — Serving Process. 

Is there any means of serving a lunatic with a 
copy of a writ of summons ; if not, and the lunatic 
owes A. ^30 for goods sold and delivered, has A. 



any remedy. Perhaps some correspondent will 
fiivour me with an opinion on the subject It is pre- 
sumed the C. L. P. Act, 1852; does not apply to the 
case. w. Morris. 

No. 29^'^Proceedings against Soldier— Debt under £30 
— Execution — Arrest, 

B., an officer in a certain regimeftt stationed at 
the barracks of D., in Eiigland, is indebted to E. in 
a sum not exceeding £20, A writ is issued agamst 
him, and judgment entered up thereunder, but a«i 
B. is livihg in barracks, there is a great probability 
that he would not have sufficient goods to satisfy a 
levy for the debt and costs ; .therefore execution has 
not been issued ; and the law appears to be that no 
soldier can be arrested where the debt due is under 
£80. Application has been made to the Adjutant- 
General,, explaining the circumstances of the case, 
and for the purpose of ascertaining whether the debt 
and costs could not be retained out of B.'s pay. To 
this a reply has been received, the effect of which is 
that there is no reason why the law should not 
take its course ; meaning, it is presumed, that execu- 
tion could be issued. This, however, it is appre- 
hended, would be but of very little avail, because 
these gentlemen are frequently changing quarters, 
and, when living in barracks, they have not any 
great quantity of fumitute or other articles which 
could be taken, and they cannot, it seems, be arrested 
for debts under £30* 

Can any gentlemen inform me where the law as to 
the arrest is laid down? and of any means by which 
to obtain % pajrment of the debt and costs ? Perhaps 
some correspondent may have had a similar case in 
practice. . 

If the restriction extended to debts under £20, he 
would, no doubt, be privileged from arrest by virtue 
ofthel&2Yie. c. 110. 

Fred. Smith. 

No. 24. — Succession Duty. 

R. N., by will dated about thirty years ago, gave 
the rents of his xeal estate, and the interest of his 
personal estate, to his nieces, Mrs. N. and Mrs. C, 
for their lives, and after the (death of Mrs. C!., her 
share to Mrs. N. for life, and after the death of 
Mrs. N. (Mrs. C. being then dead, or, if not, 
then subject to her -life interest), the estate, real 
and personal, to the six children of ^Irs. N. in fee.' 

R. N., the testator, died soon after the date of his 
will. Mrs. C. died thirteen Or fourteen years ago, 
leaving Mrs. N. surviving. She died twelvemonths 
ago. Is the property devised and bequeathed by the 
will liable to Succession Duty? if so, at what rate 
— ^viz., at the rate of duty chargeable as upon an 
immediate succession from Mrs. N., or as upon a 
succession from the testator. 

.John W. S. Lavekder. 
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No. 26. — Conditional BUI of Sale-^A/Ur'acquired 
Property, 

A. tasked to B. all his stock in trade of a grocer^ 
and all stock which might hereafter be on his 
premises at C. - Is the assignment of the after 
acquired property valid against creditors ? 

T. F. P. 

No. 26.— Conditional BW of SaU^Breicers. 

Is there any. Act of Parliament which enables 
brewers to take an assignment of all. stock, famiture, 
fixtures, and effects, in and about a public house ? 

T. F. P. 

No. 27. — Carriem — Excessive Charge—Lose of 
rtfused Parcel. 

In *' Hodges Law of Railways ** it is stated (p. 617), 
^* So long as the carrier retains the possession of the 
goods, or is to perform any further duty, either by 
custom or contract^ as carrier, he is responsible for 
their safety ; but when the transit is ended, and the 
delivery is either completed or waived by the owner, 
the responsibility of the carrier ceases." Is the law, 
as above laid down, applicable to the following case? 
A. forwarded B. a parcel per rail. B. refused to 
receive it, on the ground of being charged too much 
for carriage. The parcel was accordingly returned 
to be reconveyed to A. On the following day B. 
agreed to receive it and pay the carriage. Oh the 
return journey to A. the parcel was lost Are the 
company responsible? — ^if so, to whom ? 

Querist. 



. MOOT- POINTS AND ANSWERS. 

Sir, — As I am continually seeing in the Law 
Chronicle complaints made by yoti of the manner 
in which the easiest Moot Points are picked out and 
answered by the subscribers, so that while Jron re- 
ceive quantities of answers to those MoM Points 
which require but little trouble to answer, the more 
difficult ones receive but few, tf any, answers. I 
would venture to make a suggestion which will, if 
acted up to by your correspondents, remedy to tome 
extent this state of things.; 

I would divide the Moot Points into certain dasseff, 
collecting the easy ones together, then those which 
require more trouble in solving, and then those of, a 
difficult character. To the easy points I would re- 
quest the attention of the articled clerks who have 
studied, say, two years, to the next class those who 
have studied three years and a half, and to the most 



difficult ones, those above that time. Of course, 
while I would restrict the articled clerks of the 
longest standing to their own class, I would allow 
the others to try at the questions above their class. 

While this would entail some little trouble on you 
in the classification, I think that it would have the 
effect of remedying the present grievance of which 
you complain. Tours obediently, 

HURBS. 

Note. — ^We fear our correspondent's plan will not 
effect the object in view, but we insert his commu- 
nication in order to elicit the views of others, and 
we shall be obliged by communications. The present 
month shows the necessity for some alteration, as 
we have been inundated with Answers to Nos. 11, 
12, and 18. We throw out the following sugges- 
tion, as we intend, under our altered plan of publica- 
tion, to devote more attention to matters peculiarly 
afi^ecting articled clerks.. When Moot Points are 
received by us, they should be sent, before appearing, 
to two or three of the genUemen whose names 
appear in the Li^t of Correspondents, with a request 
that they would furnish answers thereto, or if not 
able or willing, that they would forward the Moot- 
Point to another gentleman, whose name we should 
mention ; by these means, we should have the ques- 
tion and answer (or, if important, answers) in 4lie 
same number, and then if any subscribers disagreed 
with the answer, they Would be at liberty to. send 
their views for insertion. Indeed, instead of sending 
us the Moot Point in the first instance, we shoidd 
prefer that it should be sent direct to two or three 
of the gentlemen whose names appear in the list, 
and should then be forwarded to ua If sent direct 
to us, there should be enclosed Arom one to three 
postage stamps for transmission to that number of 
correspondents. In this or some such manner we 
(Conceive that the Moot Points and Answers might 
be brought into a nearly perfect system, which 
would be of incalculable boient to those taking psdrt 
in it, and would obviate the objectiona of those who 
do not seem to approve of a direet' communication 
with correspondents, whilst we think the standard of 
the answers would be considerably raised. • We shall 
be glad to have the views of our sub-cribers on this 
suggestion, which has but just occurred to us, so 
that it may be rendered more practicable. £i>8. 

HOLLO WATS pills, for the cure of dropsical 
affections.— The canaet of thle dIreAil dlteate are Tarton ; It to 
often engendered by the morMd atatt of ttie qrHflm, wberebf fli0 
tnit drcolation of the blood to Impeded, or It may originate ftom 
iome preceding comptolnt The ilrtt thing to be done to efltat m 
cure is to remore any obatmctionfl by parlfytnc the Uood, and 
cauaing the diacharge of the aaperabandaot flniaa ftx>ni the body i 
for thto parpoae take HoUoway s Plll^ aa they poaaeai inch deanaing 
propertiea that the dropalcal patient to gradually reatored to health, 
and the whole fkmme is permanently renorated. These Pllto may be 
safely taken by male or fomale at all perloda of USk 
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embraced by the Examfaiatlon Questions, and win 



principal _ _ _ _ _ 

DO eqnallj nseftii to the commendng Student sad to the Articled 
Ctont'abont to be examined ; Indeed, to the latter, the Works wUl be 
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Esq., Author of ^lue Practical CouTey^ncer," Ac Ac 

In this edition a new Title, '* Executors and Admhilstrators* 
Account,** glTcs fnU instructions ss to the best mode of lceepln(; such 
accounta, and those of tr u s t e e s, and as to the forms of such accounts 
in matters of detail 

As to LSOACT DuTT, fhll instructions are gtren for the psTment of 
Duty on Legadea, Annuities, and Reddue, and Ailing up and passing 
Discharges and Accounts, and the like as to Succession Duty. 

IxsnucTiONS snd Forms are also given ss to amending Probate 
Duty sad obtaining a return of duty on account of debts pud. 

The Pbotisiohs of the Rscbmt Acts as to Lessee and Sales of 
Settled Eststes, Acknowledgments and Limitations of Actions, Arrest 
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and poice per quarter, as compared with that in francs per hectohtre, 
can be readily ascertained. 

London : T. F. A. Dat, 18, Carey-street, Linceln*s-inB. 

TTOLLOWAyS PILLS and OJntment.-rFor aJl 
XJL sUn diseases, however inveterate, theee medicines are a 
eovereign remedy. While the Ointment passes tlirough the pores of 
the skin, as water saturates the soil, or as salt penetrates meat, the 
Pills act upon the blood, which they connect and parUy. The whole 
physical machinery is thus rendered healthy, r«;(ular, and vigorous 
ThiB cure thns effected is not partial and temporary ; the (Usea< is 
entirely and for ever driven from the system, and the patient neec 
not be apprehensive of its returiL As these nedlcines have no violeoC 
action, tney do not neceedtate any interruption of ortllnary avoca- 
cations. lliey are composed of rare httlsams, without the admixture 
of a giidn of any ddeterioas substance. 
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RESULT OF EXAMINATION. 
{Mkhadmas Term^ 1858). 

At the examination of candidates for admission on 
the roll of attorneys and solicitors of the superior 
courts, the examiners recommended the following 
gentlemen, under the age of 26, at being entitled to 
honorary distinction : — 

Geobgb Badham, jun., of 86, Bedford-row, 
London, aged 24, who served his clerkship to Messrs. 
Badham and Brookes, of Tewkesbury, and Mr. 
Charles Bell, of Bedford-row, London. 

John Pabrington Crump, of Walsall, aged 23, 
who served his clerkship to Messrs. Bamett and 
Marlow, of Watsall, and Messrs. Maples, Maples, and 
Pearse, of Frederick's-place, Old Jewry, London. 

Hexry Kimber, of Clapham Park -terrace. Clap- 
ham-common, Surrey, aged 24, who served his 
clerkship to Messrs: Goodwin, Willisms, Partridge, 
Edwards, and Gough, of Lancaster-place, Loudon, 

William Austen Pearllss, of East Grinstead, 
aged 21, who served his- clerkship to Mr. William 
Fearless, pfJtSst Grinstead. 

Henry Tyrrell, of Gray 's-inn- square, London, 
jaged 25, who served his' clerkship to Mr. Samuel 
Shuttlewort^, of Gray*s-inn, and Mr. Thomas Red- 
fern,, junt^ of Gray's -inn. 

The Council of the Incorporated Law Society have 
accordingly awarded the following prizes of books : — 

To Mr. Badham, the prize of the Honourable 
Society of Clifford's-inn. 

To Mr. Crump, the prize of the Honourable 
Society of Clement's-inn. 

To Mr. Kimber, one of the prizes of the Incorpo- 
rated Law Society. 

To Mr. Fearless, one of the prizes of the Incorpo- 
rated Law Society. 

To Mr. T)rrrell, one of the prizes of the Incorpo- 
rated Law l^iety. 

The examiners have also certified that the follow- 
ing candidate passed an examination which entitles 
him to commendation : — 

Sedgefield Wyatt Sedgefield, of Abingdon, 
aged 22, who served his clerkship to Mr. James 
Badcock Sedgefield, of Abingdon; and Messrs. 
. Sheard and Baker, of Cloak-lane, London. 

The Council have accordingly awarded him a 
certificate of merit. 

The examiners have further announced to the 
following candidates that their answers to the 
questions at the examination were highly sieitisfac- 
tory, and would have entitled them, either to a prize 
or a certificate of merit, if they had been under the 
age of 26 :— 



Allan Hellawfxl Owen, of Huddersfield, aged 
26, who served his clerkship to Mr. Edward Lake 
Hesp, of Huddersfield. 

Richard Francis Roberts, of 11, Bloomfield- 
street Westboume-terrace, London, aged 27, who 
served his clerkship to Messrs. Parker, Hayes, Bam- 
well, and Twisden, of Russell-square, London. 

Horace Earlk, of 6, Wilton-terrace, New 
North-road, I^ondon, aged 44, who served his clerk- 
ship to Messrs. Ford and Lloyd of Bloomsbury- 
square, London. 

The number of camHdates examined in this term 
was 127; of these 107 were passed, "'^ *>0 post- 
poned. 



VENDORS AND PURCHASERS. 



SALE OF A RECTOKY. —Suhjeet to payment 
to Qneen AniVs Bounty— Specific performance without 
compensation.-r- Plaintiff entered into an agreement 
with the defendants for the purchase of an advowson, 
and by articles of agreement duly executed by the 
parties, the defendants agreed to sell, and the plain- 
tiff agreed to purchase, the advowson of and to the 
rectory and parish church of H. for the sum of 
£2,800, subject to the following stipulation— amongst 
others — that if any objections and requisitions should 
be made, which the vendors were unable or unwill- 
ing to comply with, the vendors might annul the 
contract without payment of costs. An abstract of 
title was sent, and the plaintiff accepted the same ; 
and a draft conveyance to the plaintiff was sent by 
his solicitors to the defendant's solicitors. Subse- 
quently, it was discovered that the proceeds of the 
living were subject to a payment to Queen Ann*s 
Bounty of the sum of £696, of which upwards of 
£600 was then due. The plaintiff thereupon claimed 
compensation. The defendants (who were trustees) 
replied, that they had made no representation of 
Tidue, but the plaintiff had made his own inquiries, 
and founded his offer upon them. The plaintiff re- 
plied that he never knew of the charge till after the 
contract was made, and insisted upon an abatement, 
whereupon the defendants declared they would 
annul the sale: The plaintiff filed a bill for specific 
performance, with compensation : Held, inasmuch as 
this was not a charge upon the advowson, and there 
had been, in this case, no misrepresentation or con- 
cealment of value, that the plaintiff was not entitled to 
compensation ; and specific performance was decreed 
without abatement, the costs to be paid by the plain- 
tiff. Edwardi Wood y. Majoribanksy 81 Law Tim. 
Rep. 352. 
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MOOT POINTS. 

No. 28.— Cwte of Prosecution. 

In a case recently heard bj magistrates, the pro- 
secution was dismissed on the ground that the evi- 
dence was not sufficient to convict the defendant, but 
the magistrates considered that it was brought very 
closely home to him, and a very proper case for in- 
dictment. Would any one be kind enough to refer 
me to a similar case in which the magistrates have 
allowed prosecutor's costs? John Bryan. 

No. 29. — Conveyance by Married Woman, 

In 1789 a settlement is made by J. W. on J. C, 
and Ann his wife, in consideration of natural love 
and affection, to the use of J. C. for life, remainder 
to the use of A. C, his wife, for life, remainder to. 
such uses as J. C. and wife, or the survivor, should 
appoint, remainder to the use of the children of 
J. C. and wife in tail. J. C. and wife are both 
dead, leaving M. A. L., their only child, surviving. 
In 1834 M. A. L., and her husband J. L., bar the 
entail under 8 & 4 Will. 4, c. 74, and limit to such 
uses as M. A. L. should appoint, with remainders 
over. J. L. add wife sell to S. G., and, in the eon- 
veyanee, M. A. L. appoints to the uses thereinafter 
limited, and she and her husband release and confirm 
to 8. G., to the usual dower uses in fee. The con- 
veyance was not acknowledged under the Fines and 
Recoveries Act. Quoere, was it not necessary to be 
so acknowledged ? and is the power given to M. A. 
L. by the disentailing deed such an independent 
power as she could, under 3 & 4 Will. 4, c. 74, s. 78, 
exercise without acknowledging the deed ? 

John Brtan. 

No. SO,— Devise— EtUnt of Interest. 

W. P., by his will executed in 1827, gave to cer- 
tain trustees all his copyhold estate, household goods, 
and far^iing stock, upon trust for his wife for life, 
and after her death, to sell the same, and divide the 
proceeds as follows : ^^ One fourth part thereof unto my 
brother, R. P., one other fourth part unto my sister, 
A. R., one other fourth part thereof unto my brother, 
£. P., and the remaining fourth part thereof unto 
the child and children of my brother, J. P., deceased. 
And I do will and direct that the child or children of 
such one or more of my said brothers and sister, 
£. R. and A. as shall then happen to be dead, leaving 
issue, shall take only his, her, or their father or 
mother's share, by representation, in equal share and 
proportions.*' An opinion is requested as to what 
interest in the trust fund is taken by the brothers 
and sister of the testator, and their children, respec- 
tively. W. M. S. 



ANSWERS TO MOOT POINTS. 

No. 13. — Master Assaulting^ f^c. (ante^ p. xix.). 

A master is justified in making an assault in de- 
fence of his servant (Ditchard v. Bond, 2 M. & S. 
436 ; HodsoU v. Stallebrass, 11 Ad. & £1. 301). 

Hurst. 

No. 22. — Lunatic — Serving Process (ante^ p. xix.). 

In Ridgway v. Cannon (2 W. R. Q. B.), the 
opinion of the court was, that service could not be 
effected under 16 & 16 Vic. c. 76, s. 17, but that 
application should be made for a habeas corpus for 
the purpose of bringing up the lunatic, 90 that 
service might beieffected. John Bryan. 

No. 27. — Carriers— Excessive Charge— Loss of refused 
Parcel (ante, p. xx). 

If the mooter, who signs himself " Querist," will 
take the trouble to read over carefully the reports of 
all the trials in Crouch v. The Great' Western Rail- 
way Company, he will find the law oh the subject 
fully laid down. It was held that the company were 
liable to the consignee. L. P. H/ 



LIABILITIES OF ATTORNEYS ON THEIR 
UNDERTAKINGS. 

Sir, — ^With respect to the subject of attomey^s 
undertakings, alluded to at p. 38 of the last Number 
of the Law Students' Library, I think the statement 
there made should be qualified to a certain extent, as 
the courts will not always compel the performance 
of an undertaking given by an attorney (Hall v. 
Dyson, 21 L. J. Q. B. 224). I, myself, have now 
an undertaking, a copy whereof is underneath, and 
upon which, I imagine, it wpuld be perfectly useless 
to sue in the face of that decision : — 

F d, 6th August, 185-. 

Dear Sir, — 

Re A e. 

I will obtain note for £10 at two months, and 
undertake that the same- shall be duly met. 
Yours truly, 

M- R . 

To H , Esq. 

N.B. — ^The above undertaking was given on the 
withdrawal of opposition to an insolvent, although 
the fact does not appear upon the fiwe of it. Lrx. 
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NOTICE TO SUBSCRIBERS. 

It will be in the recollection of many of our 
readers that a little more than four years ago this 
publication appeared in an octavo form. The object 
in making that alteration was with a view chiefly to 
obtaining adyertisements imder what was con- 
sidered a MCtter form for that purpose; but 
our expectations were not realised^ the fact 
being that we have had fewer advertisements 
since the alteration than preyiously. We were 
aware that for all other purposes the old octavo 
form was preferable and particularly for binding, 
and as many subscribers haye expressed a desire to 
return to the old fbrm, we have thought it desirable 
to comply with their request and accordingly hence- 
forth the publication will appear in an octaTO form. 

In consequence of this alteration it has been neces- 
sary to bring the present Yolumie (the fifth), to a 
dose, and an index, title-page, • &c., thereto haye 
-accordingly been furnished, so that the yetome ipay 
be bound either by itself, or with volume four. 

The alteration in form will fiimish an opportunity 
for an improvement in another and more material 
respect, being in truth the main inducement to the 
chan^t. Thus, we propose by a different method of 
pagilyg, to enable those desirous of so doing to have 
tbe more important portions of the work bound 
separately from the rest, in such a manner as to 
form continuous treatises, instead of their being 
dispersed in various places .of the^ volume. Thus, 
by way of example, the articles entitled *^Law 
Pbopositioks " may by this plan be bound together 
so as to run on just as if originally published, at one 
time. Having referred to Law Proposition^ it .may 
be mentioned that they will be regularly. continued 
and made more useftd tnan heretofortve the addi- 
tion of authorities and notices of the distinctions 
existing among the various points where the so doing 
will be serviceable. With the above additions and 
improvements it is conceived that this department 
of the work will be found of great utility not only to 
articled clerks but also to practitioners. 

In order still further to improve the publication 
and give subscribers the full benefit derivable 
from the alteration in form, it is proposed that a 
LAW DICTIONARY shaU form part of the work, 
and be paged distinctly from the rest of the pub- 
lication, so that it may be oouud up separately. 
This part of the undertaking will, it is confidently 
believed, be very useful, not only for continuous 
perusal but likewise for occasional refertnce. The 



plan of the dictionary will. be somewhat different 
from others hitherto published, the chief design 
being tor furnish information respecting such matters 
as are of practical importance. 

The Propositions and Dictionabt will occupy 
nearly 400 pages yearly, and will thus form a vol- 
ume by themselves, or be bound at the end of the 
volume of the publication. 

The other contents of the publication will be 
much the same as heretofore, and it is confidently 
believed that a very short experience will suffice to 
convince the subscribers that the change — or rather 
recurrence to the original fprm — is a decided im- 
provement. 



NOTICES TO CORRESPONDENTS. 

Li H.— The Library will form a substitute for 
Stephen and Kerr, and extend beyond those works. 

M. T. — Answers and Moot Points should arrive 
before the 25th of each month. 

LiX— Tou will see that we have resolved to 
return to the octavo sLse. The *' Legal Propositions ^ 
will then be regularly continued, and can be bound 
together, either in a separa^ volume, or at the end 
of the Chronicle. 

Rus. — Join .the Debating Society in the Incor- 
porated Law InstitutioA. It- is impossible to lay 
down any strict rules. Perseverance alone %will 
enable you to accomplish success. Late reading is 
not good, and seldom profitable, and surely you can 
find some time during office hours for reading, at 
least respecting the business going on in the office. 

Ltnz. — We have not forgotten aoont the Library, 
and we hope to be able to get through with it in a 
shorter time than before announced. We are 
anxious to be as brief as possible for our own sakes, 
and since the alteration, we have accomplished some- 
thing in this respect. 

N. S.— ^We have given the subject of Corres- 
pondence on Moot Pointo ftuther constueraCion, and 
the result appears in this number. We do not think 
subscribers would approve of a " compulsory inrol- 
ment,'' though, probably, it .would be to their ad- 
vantage. We must look for an increase of Corres- 
pondents from volunteers. 

Mus. — We have not seen or heard of any such de- 
cision. We will mention it when* nepotte^ 
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